« V>

. S ZS ILVERLINE CIN: L99999MH1992PLC066360

P 2

Date: 08tk October, 2024

To,

BSE Limited

Corporate Relations Department,
1st Floor, New Trading Ring,

P. J. Towers, Dalal Street,
Mumbai - 400 001.

Reference: Scrip code — 500389 - Silverline Technologies Limited

Sub: - Outcome of Board Meeting dated 08tk October, 2024.

Dear Sir/Madam,

Pursuant to Regulation 30 of the SEBI (Listing Obligations and Disclosure Requirements)
Regulation, 2015, we wish to inform you that the Board of Directors of the Company at their
Meeting held on 08t October, 2024 have accorded their consent and approved the following

a. Shifting of the Registered office of the Company from Unit 121, SDF IV, Seepz, Andheri
(E), Mumbai, Maharashtra, 400096 to 3/45, Gokul Bldg, Swastik Park, Chembur,
Mumbai 400071 with effect from 08th October, 2024.

b. Designating Mr Chinmay Pradhan (DIN No 10753724), the existing Non-Executive
Director as Managing Director of the Company subject to approval of members of the
company. The detailed disclosure of the same is provided in Annexure 1.

c. Appointment of Mr Srinivasan Pattamadai as Chief Executive Officer of the Company w.e.f
08th October, 2024. The detailed disclosure of the same is provided in Annexure 2

d. The board has proposed One time Settlement of principal amount of Rs 21.25/- Crores
(Rupees Twenty-One Crores and Twenty-Five Lakhs Only) disbursed under Advance
Facility Agreement dated 17th March, 2020 entered between the Company and Apex
Urban Co-operative Bank of Maharashtra and Goa. The detailed disclosure of the same
is provided in Annexure 3.

e. Appointment of Ms Kshipra Bansal, Company Secretary of the Company as Compliance
Officer under the SEBI PIT Regulations 2015.

f. The Extra Ordinary General Meeting of the Company will be held on Monday, 04th
November, 2024 at 03.00 p.m. through Audio/Video Means to transact the special
business stated above.

The Board Meeting commenced at 04.00 p.m. and concluded at 04.30 p.m.
The above may kindly be taken on your records.

Thanking you,
Yours faithfully,

For Silverline Technologies Limited
KSHIPRA Doy, Sned by KSHIPRA

BANSAL Dete 20241008 164753

Kshipra Bansal

Company Secretary

Membership No- A45665

Encl:

1. Annexures

2. Arbitration Award

3. Legal Notice received from M/s Singhania & Co LLP

Regd. Office: Silverline Technologies Ltd., Unit 121, SDF IV, Seepz, Andheri (E), Mumbai — 400 096. INDIA.
Tel.: (+91 022) 289 1950, 2829 0322 * Fax: (+91 022) 289 1206 * www.silverlinetechnology.com
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Annexure I

Disclosure under Regulation 30 of Securities and Exchange Board of India (Listing Obligations
and Disclosure Requirements) Regulations, 2015 read with SEBI Circular no.
CIR/CFD/CMD/4/2015 dated September 9, 2015

Appointment of Mr Chinmay Pradhan (DIN No 10753724), Non-Executive Chairman of the
Board as the Managing Director of the company (Appointment to be effective only on
receipt of prior approval of the shareholders by way of special resolution)

The Board of the Company on the recommendation of the NRC at its meeting held today, October
08, 2024 approved the appointment Mr Chinmay Pradhan, the existing Non-Executive Chairman
of the Company, as the Managing Director of the Company w.e.f. October 08, 2024 for a period
of 5 years; the appointment will be effective only when it is approved by the shareholders through
a special resolution for which the Company will be holding an Extra Ordinary General Meeting
in due course. He will cease to be the Non-Executive Chairman from the effective date of his
appointment as the MD.

Brief Profile:

Mr Chinmay Pradhan is Sales and Business Tech Professional with 20 years of experience in
Sales, Team Management and Managing Companies Internal Technology and IT GRC. Presently
working with Silverline Group as Vice President (GM Cadre) — Technology and Cyber Security for
India, SAARC & Middle East.

Sr No | Particulars Mr. Chinmay Pradhan

1 Reason for change Designating Mr Chinmay Pradhan (DIN No
10753724), the existing Non-Executive
Chairman, as the MD of the Company w.e.f.
October 08, 2024 (appointment to be
effective only on receipt of prior approval of
the shareholders by way of special
resolution); he will cease to be the Non-
Executive Chairman from the effective date
of his appointment as the MD.

2 Date of appointment/cessation) Appointment w.e.f. October 08, 2024 for
Term of appointment tenure of 5 years; to be effective only on
receipt of prior approval of the shareholders
by way of special resolution.

3 Disclosure of relationships between | NA
directors (in case of appointment of a
director)
4 Shareholding, if any in the Company NA
5 Information as required pursuant to Existing Director;
BSE Circular with ref. no. LIST/ | We hereby reaffirm that Mr. Chinmay
COMP/ 14/ 2018-19 Pradhan is not debarred from holding the

office of Director by virtue of any
SEBI order or any other such authority.

Regd. Office: Silverline Technologies Ltd., Unit 121, SDF IV, Seepz, Andheri (E), Mumbai — 400 096. INDIA.
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Annexure 2

Disclosure under Regulation 30 of Securities and Exchange Board of India (Listing Obligations
and Disclosure Requirements) Regulations, 2015 read with SEBI Circular no.
CIR/CFD/CMD/4/2015 dated September 9, 2015

Appointment of Mr Srinivasan Pattamadai as Chief Executive Officer (CEO) of the Company

The Board of the Company on the recommendation of the NRC at its meeting held today, October
08, 2024 approved the appointment Mr Srinivasan Pattamadai, as the Chief Executive Officer of
the Company w.e.f. October 08, 2024.

Sr No | Particulars Mr. Srinivasan Pattamadai

1 Reason for change Appointment of Mr Srinivasan Pattamadai
as Chief Executive Officer and KMP of the
Company on 08t October, 2024.

2 Brief Profile Mr Srinivasan Pattamadai is M.Com, Grad
CWA, CMA(U.K). His past experience is 18
years with AF Ferguson & Co as senior
partner, 11 years with Convansys as Global
SAP head, 4 years as President of Foiler
Techno solutions, 2 years as associate with
HCL infosystern and 3 years CEO with
Leadsoft Technologies Limited. He has
served as Managing Director of Silverline
Technologies Limited.

3 Date and Term of | 08th October, 2024

appointment/cessation)

4 Disclosure of relationships between | NA
directors (in case of appointment of a
director)

5 Shareholding, if any in the Company NA

Regd. Office: Silverline Technologies Ltd., Unit 121, SDF IV, Seepz, Andheri (E), Mumbai — 400 096. INDIA.

Tel.: (+91 022) 289 1950, 2829 0322 * Fax: (+91 022) 289 1206 * www.silverlinetechnology.com
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Annexure 3

Disclosure under Regulation 30 of Securities and Exchange Board of India (Listing Obligations
and Disclosure Requirements) Regulations, 2015 read with SEBI Circular no.
CIR/CFD/CMD/4/2015 dated September 9, 2015

Pursuant to Regulation 30 of the SEBI (Listing Obligations and Disclosure Requirements)
Regulations, 2015 (“the Regulation”), we would like to inform that the new Board of company
has decided to enter into One time settlement with Apex Urban Co-operative Bank of
Maharashtra and Goa for principal amount of Rs 21.25 Crores (Rupees Twenty-One Crores
Twenty-Five Lakhs Only) in total which was executed between the Apex Urban Co-operative
Bank of Maharashtra and Goa represented by Sanjeev Khadke , the official liquidator of bank
and the earlier management of Silverline Technologies Limited represented by Mr Ravi
Subramanian and Mr Srinivas Pattamadai through Original Advance facility agreement dated
17th March, 2020 supplemented with various other further extension and indentures subject to
terms and conditions in those agreements.

The Company had made default in repayment of the advance facility taken from the said bank.
The Arbitration was initiated between the company and Apex Urban Co-operative Bank of
Maharashtra and Goa and after the appropriate proceedings, an Arbitral award was issued by
the Arbitrator on 21st June, 2024 as enclosed. The Company have failed to intimate such
information which is price sensitive in nature to BSE limited under Regulation 30 of SEBI LODR
Regulations due to suspension of its trading and the company being in dormant state was not
able to communicate to its investors. However, the settlement matter with the Apex Bank was
discussed in the 324 AGM of the Company by the new board.

As you are aware, the company faced several financial constraints and was not able to manage
its day-to-day operations and take suitable steps for expansion of business of the company. The
delay in filing financial statements and other statutory documents had occurred on account of
the company being in a dormant state and the company was suspended from BSE Limited since
2012. Now the effective steps have been taken recently to bring the company to revival and
appointments of various professionals to manage the compliance work i.e., legal and secretarial.
The Company has already regularized many of the defaults under Companies Act 2013 and SEBI
LODR Regulations and have received the trading approval from BSE Limited vide letter dated
08th August, 2024.

The Company has also received legal notice dated 06t September, 2024 from M/s Singhania &
Co LLP. The letter is herewith enclosed. The new board management has taken note of the same
and company took cognizant of the same. The newly formed board of the company was in
communication with officials of Apex Urban Co-operative Bank of Maharashtra and Goa. The
new board hereby decided to go for a one-time settlement with the Apex Urban Co-operative Bank
of Maharashtra and Goa taking into consideration the arbitration award received dated 21st
June, 2024 against the company which has to be complied within a certain time frame to save
the company from the legal Consequences amicably as mentioned in the said arbitration award.

After Considering and evaluating the possible consequences of the legalities involved in the
matter, the new board has decided to settle the matter with APEX Bank amicably and accordingly
initiated communication with the representatives of APEX Bank.

The Company have adopted governance mechanism to comply with provisions of the relevant
laws and regulations which enables the management to run organization more efficiently.

Regd. Office: Silverline Technologies Ltd., Unit 121, SDF IV, Seepz, Andheri (E), Mumbai — 400 096. INDIA.
Tel.: (+91 022) 289 1950, 2829 0322 * Fax: (+91 022) 289 1206 * www.silverlinetechnology.com
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The Company at present being in proper place have entered such price sensitive information in
Structured Digital Database software and notice has been sent to the Designated Officials in this
regard.

The Board of Directors at its Meeting held today discussed and decided to make one time
settlement of Rs 21.25 Crores (Rupees Twenty-One Crores Twenty-Five Lakhs Only) to Apex
Urban Co-operative Bank of Maharashtra and Goa. The further communication will be made to
the Stock Exchange on agreed payment terms of Advance facility as decided between bank and
new board of the company.

The company hereby authorizes Mr Manoj Sawant, Executive director of the company to enter,
negotiate, facilitate or execute the agreements and documents on behalf of the company and do
all such acts, matters deeds and things and to take all steps and do all things and give such
directions as may be required, necessary, expedient or desirable for giving effect to the said
resolution.

For Silverline Technologies Limited
KSHIPRA BANSAL asal "™
Date: 2024.10.08 16:48:27 +05'30"
Kshipra Bansal
Company Secretary

Membership No- A45665

Regd. Office: Silverline Technologies Ltd., Unit 121, SDF IV, Seepz, Andheri (E), Mumbai — 400 096. INDIA.
Tel.: (+91 022) 289 1950, 2829 0322 * Fax: (+91 022) 289 1206 * www.silverlinetechnology.com
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Arbitration Case No.1/2024

In the matter of Arbitration
Agreement contained in Clause 12 of

Last  Agreement for  Further

Extension of Advance Facility dated

In the matter of disputes between the
Apex Urban Co-operative Bank of
Maharashtra & Goa Limited (In
Liquidation) (Disputant)

and (i) Silverline Technologies Ltd.
(Principal Borrower) (ii) Srinivasan
Pattamadai Sithapathy, Director /
Guarantor and (iii) Ravi
, Raméhé'nd'r’a'purvamv Subramanian

“Directdr/Guarantor/Mortga gor in

respect of recovery of outstanding
amount of Advance Facilities and

Invocation of Guarantee/ securities -

R ,",:,'j;i,'f‘,,,,,»il‘lftél“éstfrﬁdftgargé.ﬁ.," S S
Apex Urban Co-operative Bank of )
Maharashtra and Goa Ltd. (in liquidation), )
through its Liquidator, )
having registered Office address at )
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Arbitration Case No.1/2024

Sharda Sadan, 2™ Floor, 11, )
Sayed Abdulla Brelvi Road, )
Fort, Mumbai- 400 001 )...Claimant/Disputant
VeIsuS oo
io &11%1:1111@I@thologlesud, )
A public limited company incorporated )
Under the Companies Act, 1956/ 2013 )
Having address at )
Unit No. 121, SDF 1V, SEEPZ, )
Andheri (E), Mumbai 400-096. )
Srinivasan Pattamadai Sithapathy, )
Ag@ 75 years, Occu: business, )
3}459 Gokul, Near Mangal Aﬁand )
Hospital Swastik Park, Chembur, )
Mumbaiedr()()m L : )
3. Ravi Ramchandrapuram Subramanian, ) ... deceased =
Through his legal heirs, )
3(a) Rama Subramanian, Widow of Late )
Ravi Ramchandrapuram Subramanian )

Page 3 of 207



Arbitration Case No.1/2024

3(b) Raj Subramanian, Son of Late )
Ravi Ramchandrapuram Subramanian )
3(c) Rati Rohin Vazirani, daughter of Late )

~_Ravi Ramchandrapuram Subramanian - . ,)

All adults}res_ldmgvﬁat: S
Kalpana Padma Co-operative Housing )

Society Ltd., 5th Road, Chembur, )

Mumbai — 400071, ) ...Respondents/
‘ Opponents

-,

S. N. Khadke. |

Ld. Advocate Shri. Adit Desai élong with Ld. Advocate Shri. Gadre, =~
holding for M/s Alathea Law LLP for the Opponent Nos. 1 & 2

}Opponent Nos. 3(a)'to 3(¢c) th’oﬁgﬁ pr(;berly served, found absent énd o

hence, proceeded ex-parte.

Claim in Dispute: For recovery of Rs.29,67,47,212/- upto
31.12.2023 along-with interest thereon and

other reliefs

Page 4 of 207



Arbitration Case No.1/2024

JUDGMENT
DECLARED IN OPEN ARBITRATION HALL ON 21/06/2024

L. Ih@ stputa,nt Co- operatxve Bank has initiated this ulspute bearing

meo 1/2023 as dgdms{'vth@ Oppomm NOB l f@z z@covcify Of;?i?

Rs.29,67,47, 212/- along with future interest and cost, as pr rayed in Prayer

Clause of this Dispute along with other prayers as prayed in Prayer Clause

(b) to (j) of the Dispute on the basis of facts and averments raised in the

Dispute.

II.  The brief facts giving rise to the present Dispute are as follows:

(1) The Disputant is the Apex Urban Co-operative Bank. of
‘Maharashtra and Goa Ltd. (in Liquidation) registered under the

Multi State Co-operative Societies Act, 1984 now deemed to

Liocs hman rao)akes ¢
have been registered under Act 38 of 2002 (in short “MSCS

‘Act”). The Disputant states that, by an Ord@rrdat@d ond
Décembefa ZOOS; the'Ld, Central vRegis’vcrara Cobp@raii%”
Societies, Government of India, Ministry of Agriculture and
Co-operation was pleased to order the winding up of the Apex
Urban Co-operative Bank of Maharashtra and Goa Ltd.,

Mumbai. Mr. Sanjeev Narhari Khadke (Retired Divisional



Arbitration Case No.1/2024

Joint Registrar, Co-operative Societies) is the present
Liquidator who has been appointed as the Liquidator of the
Bank by Order dated 26" November, 2019 issued by the said

istrar,. Co-operative Societies under the provisions

CgtrlR

of the MSCS Act and his term is extended up to 25 November,
2022 vide Order received on 12% January, 2022. In continuation
of the aforesaid order, the term of the present Liquidator has

been extended until further orders vide dated 23" November

. ﬁ_,_:\_f‘;.()mpany incorporated under the Companies Act, 1956 (now
déeméd:t{_y have ‘Bcen incorporated under the Companies Act,
2013). FT.he Opponent No. 2 & 3 are the directors of the
Opponent No.1 and also guarantors in respect of the advance
facilitiés:_ ‘granted to.the Oppbnent No.1. The Opponent No.3
(nowdeceased) is also themortgagor whomortgaged | h1s

immovable properties being Share Certificate No. 7 & 14 issued

by the Deonar Industrial Premises Co-operative Society Ltd.

and two Plot of Land admeasuring 435.13 sq. mtrs and 425.25

Page 6 of 207



Arbitration Case No.1/2024

5q. mirs. allotted by the said Society as securities for repayment

of said advance facilities vide registered Deed of Mortgage.

(3) It is seen from proceeding that during the pendency of this

thxs Tﬁbunai‘ passed ‘oﬁ AppElVi’éaﬂ:i’[oﬂi under Exhibit 36 Gﬁ o
26/04/2024, his legal heirs viz Opponent Nos. 3(a) to 3(c) were
brought on record in his place and hence, para no. 2(a) in
reference to these legal heirs was added in the present Dispute
wherein it is stated that during pendency of th@efp‘?iiéseni;
Arbitration Proceedings, the Opponent No. 3 expired onZ?ﬁ“‘
April, 2024 at Mumbai, living behind him the Opponenf No ‘
3(a), 3(b) and 3(c). 1t is submitted by the Disputant tﬁé‘ii the
Opponent Nos. 3(a), 3(b) and 3(c) are Legal Representative, as

defined /s 2(g) of the Arbitration and Conciliation Act, 1996

[

and that théy have been representing the estate of the Original
- "Qppmien{m; 3 (éiﬁcef ‘d@éeaS@d'); ‘I‘»t'irs ’fﬁrther"smt’éd Ey'th’@:
Disputant that for the sake of brevity in the Dispute, unless the
context otherwise requires, the expression/word - ‘the
Opponent No. 3’ may be read and construed as the Original

Opponent No. 3 wherever herein after appearing in this Dispute

Page 7 of 207



Arbitration Case No.1/2024

and that the said expression the Opponent No. 3/Original

Opponent No. 3 includes the newly substituted the Opponent

No. 3(a), 3(b) and/or 3(c) above named, if the context in which

4) Itis fuftﬁ:ér Statéd fhatcthe’()'pponents are not members of the -
Disputant. Hence, the present arbitration proceeding is in terms
of the Arbitration Agreement contained in Clause 12 of the
Agreement for Further Extension of Advance Facility dated 14%

August, 2023 signed and executed by and between the parties

. 12. It zs agreed by and between the parties hereto that the |
.*. = Clause 24 of the Advance Facility Agreement dated 17"
March, 2020 concerning the Arbitration shall be
subsiitdted b}}_‘iihe Jollowing Arbitrdiidh clazvtsje.r' :
tnthe centofanydsute o aifireces, oy it
may arise between the Bank and the Borrowers and/
or the Bank and any of the Borrowers (i.e. whether
the company, 1% Guarantor or 2" Guarantor)

concerning the interpretation and/or construction of

Page 8 of 207
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Arbitration Case No.1/2024

this Agreement and/or documents mentioned in
clause 2 above including iheir implementation

thereqf, non-payment/ dishonor of all or any of the

security shall be referved to the Sole A}?Z‘)vﬁmz‘or‘ “Mr.
Madhav R. Makhare (Former Member of the
Maharashtra State Co-operative Appellant Court at
Mumbai)” under the provisions of the Arbitration and
Conciliation Act, 1996 as modified from time to time

and his decision/ award shall be final, conclusive and

the same shall be binding on the parties. [{i%{;

ogreed and made clear that the seat of Arbis ation

¥

shall be at Mumbai and/or Pune at the OpZigf’Z‘ of
Learned  Arbitrator and the language of the
Arbitration shall be English.”

1t is hereby recorded that the Parties hereto have
agreed to the name of Mr. Madhav R. Makhare

(Former Member of the Maharashtra State Co-

nerative Appellant Court atf Mu

o Corhmi e e

Arbitrator, which has been suggested by the
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Arbitration Case No.1/2024

Borrowers and consented/concurred by the Bank. It

is agreed that the Arbitrator shall have power to

appoint Receiver of the mortgaged properties and

ff and/

the mortguged properlies and securities during the

ecurities with direction to di. li

pendency of the arbitral proceedings.”

(5) Itis further stated by the Disputant that the Opponent No.1, with
the Authorities of its Board of Directors, applied for advance
facilities to the Disputant and that the Disputant- Bank
sanctioned advance facilities upto Rs. 25,00,00,000/- (Rupees
Twenty-Five Crores Only) on personal guarantee of the
- 'Opponéﬁt No.2.vv'>}an'd 3 to enable the Opponent-Company to
. = - attain the objective concerning co-operative sector vide its letter
dated 37 March, 2020 and that the Opponents vide their letter |
5t Maréh, 2020_i_'abéep'ted the terms and conditions réCOrded in o
"~ the said Sanctioned letter. The said letter dated 5% March, 2020
was signed by the Opponent No.2 and 3 on behalf of the
Opponent No.1. The Opponents had executed an Agreement
styled as “Advance Facility Agreement” dated 17 March, 2020

and other requisite documents in favour of the Disputant. The

Page 10 of 207



Arbitration Case No,1/2024

Disputant further stated that the Disputant has relied upon (a)
the Resolutions of the Board of Direciors authorizing the

Opponent No.2 and 3 to avail Advance Facilities from the

;.. Disputant, (b) proposal / application for Advance Facilities

~made by the Opponents and (c) the relevant, correspondence

made between the parties in this regard and granted the advance
facility of Rs.25,00,00,000/- as per the said Advance Facility

Agreement” dated 17% March, 2020.

(6) It is further stated that the Disputant Bank disbursed an

Advance Facility Agreement:

SR NO. DATE AMOUNT (RS)
- 1 | 28/05/2(_}20 e ”6_,00 Crpr@s
2 22/06/2020 6.00 Crorcs
3 07/08/2020 5.00 Crores
4, 27/08/2020 1.06 Crorc
TOTAL 18.0 rores

Page 11 of 207




Arbitration Case No.1/2024

(7) The Disputant further stated that as per Clause 6 of the said
Advance Facility Agreement dated 17% March, 2020, the

- VOpponents were: hable-i‘for repayment Z refund of S&ld“f&Clhth

within 24 months from the date of ﬁrst dlsbursement or 31st" 7+
March, 2022, whichever is earlier. The clause 6(b) provides
interest at the rate of 5.10% per annum compounded quarterly.

The Opponents to issue undated account payee cheques towards

epayment of the said Advance Facilities. Itis further submitted
ghat the clause 18 of the said Agreement provides that the
isputant shall have right to appropriate the amounts paid by
the Opponents’- in such ‘manner, as’ detaited in the said

Agreement and at the sole discretion of the Disputant.

(8) Itis further stated that as on 31St March, 2022, the Opponents
were hable to paya sum of Rs 19 67 28, 57 7/- (Rupees Nlneteen B _, ]
Crores Slxty Seven Lakhs Twenty Elght Thousand Flvem -
Hundred and Seventy-Seven only) inclusive of aforesaid
Principal amount plus interest thereon. The said amount does
not include the processing charges and relevant expenses. The

Opponents vide their balance confirmation letter dated 12t
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Arbitration Case No.1/2024

January, 2022 confirmed and admitted the liability of
Rs.19,42,51,866/- (Rupees Nineteen Crores Forty-Two Lacs
Fifty-One Thousand Eight Hundred Sixty-Six Only) as on 31t

. December, 2021 and agreed and undertook to pay the sume.on

el

or B@foré ABP‘W Ma.?ch, 2022, The Disputant - stated that th@
Opponent No.1 in the Meeting of its Board of Directors held on
4% April, 2022 admitted the lability of Rs.19,67,28,577/- and
issued 6 cheques in favour of the Disputant drawn on ICICI

Bank Lid., Chembur Branch towards repayment of the Prinipal:

advance facility and also the interest accrued thereon/

the processing fees) as detailed below:

Cheque Cheque Number Amount on Ch@;ﬁﬁ
Date (in Rs.)
31/03/2022 000516 6,00,00,000
31/03/2022 000517 6,00,00,000
31/03/2022 T R 5,00,00,000| |
3170372022 000520 | 1,0000000]
31/03/2022 000521 1,42,51,866
31/03/2022 000522 24,776,711
TOTAI 19,67,28,577
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Arbitration Case No.1/2024

(9) Itis further stated that in the terms of the said Board Resolution
dated 4% April, .2022, the Opponents issued balance
confirmation and forwarded the aforesaid 6 cheques along with

shA ril 2022 It i

its letter dated

‘furth r_)_stated by the B

rDlsputant ‘that vide: its -said - letter - datedr 5th Apr11 2022 the .- :
Opponents recorded “By our letter dated 29/03/2022, we have
requested your kind good-self to grant time for repayment by

depositing aforesaid Cheques, on or before 21/06/2022 .

(10) It is further stated that in view of the inability of the Opponent

No. 1 to make repayment of the amount disbursed under
Advance Facility Agreement, the parties to the Agreement, after
Y/ -ﬁegoétiation_‘s,v entered into an Agreement styled as ‘Advance
- I Facility Extension Agreement’ which was executed on 31t
March, 2022 by and between Disputants & Opponents. By the
said Advance Fa01hty Extension Agreement the perlod for the
”’iadvance facﬂlty was extended w1th modlﬁcatlons oF certam'"" T
terms of the original Advance Facility Agreement. The
important terms and conditions of the said Advance Facility

Extension Agreement as modified are reproduced below:
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Arbitration Case No,1/2024

“3. FACILITY/ SERVICE ADVANCE FACILITY

This will remain the same as mentioned in the Advance

Facility Agreement entered between the Parties on

thefollowing: - xS

St

a) Th

days to push the repayment due-date from

31/03/2022 to 14/06/2022; and

b) Although the Original sanction was to the tune of

Rs. 25.00 Crores (Rupees Twenty Five Crores Only),

the disbursement was freeze at Rs.18.00 Crg

(Rupees Eighteen Crores Only), for which the

ARBITEAT
MUMBAI

no dispute between the Parties io this Agreemen

Guarantors specifically have no grievances for the
disbursement of Rs. 1 8.00 Crores out of the ioial
 sanction of Rs. 25.00 Croves; and they undertake no
fo challenge the same befqr@ any authority. It is
being emphasized that unless the end-use of funds
was provided, the disbursement could not have been
made to the fullest. The

[REA %A% 7 Fee. J(/l
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Guarantors appreciate that over 75% of the total
sanctioned amount was disbursed during the

COVID19 pandemic period.

5. REFERRAL -FEES/ PROCESSING CHARGE.

 OTHER CHARGES

This will remain the same as mentioned in the Advance
Facility Agreement entered between the Parties on

17/03/2020, subject to the additional / modified terms

as under: -

a) 1.50% of the disbursed amount is being debited

. and recovered at the end of the tenure as per the .

terms of the Original Advance Facil ity Agreement;

b) Another 1.50% of the disbursed amount shall be

. debited recovered at the end of the tenure as per the

.. terms of this Extended Agreement, which shallbe . ... ... .

carried out on 14/06/2022;

¢) The GST levied or leviable by our Consultants /

Advisors, etc. (by whatever name called) shall be
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levied on actual, which shall be in the form of

Reimbursements.

REPAYMENT / REFUND

Facility within the further extended Tenure of 75
(Seventy Five) days from the end of 31 March 2022,

which is being freezed at 14/06/2022;

/,.:‘., q .
(b) The interest rate of 5.10% per annum isbeing
i

replaced with interest vate of 12.50% pei”%ann%%g};mﬁ

compounded quarterly, which shall be gﬁécz‘é&i ad '

#

calculated after 31/03/2022 on a sum bf Rs.
19,99,14,606/- as stated in sub-clause (c)
nereunder. This is in view of the expressions

_ "pjmvz’ded in Clause 10 of this Extended Agreement;

¢) The Compoundedvalue as on 31/03/2022 shall be
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a. Principal Amount Rs. 18,00,00,000/-
b. Interest Accrued Rs. 1,67,28,606/-

c. Processing Fees . Rs. 27,00,000/-

d. GS f}{ezmb ursém;n tS‘}zS 4 860:00/-
Total Rs. 19,99,14,606

(d) Additional Cheques to be procured from the
Company towards interest for the period 01/04/2022

to 14/06/2022, and for Processing Fees towards

Original "Advance Facility Agreement” as well as

"Advance Facility Extended Agreement";

: (e) The Parties to the Original & the present
Extended Agreement shall not create any dispute in

relation to the arrangements agreed to as above;

- 7. DISBURSEMENT OF FACILITY AMOUNT -~ -

T hi& will remain the same as mentioned in the Advance
Facility Agreement entered between the Parties on
17/03/2020, subject to the fact that a sum of Rs. 18.00

Crores (Rupees Eighteen Crores Only) were disbursed
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against the total sanction to the tune of Rs. 25.00
Crores (Rupees Twenty Five Crores), for which the
Party of the Second Part and Party of the Third Part

greed under Clause 3(b) stated . . ...

8, INTEREST ON ADVANCES IN THE EVENT OF

DEFAULT

This will vemain the same as mentioned in the Advance

Facility Agreement entered between the Parfies ow - -

Y

12.50% per annum compounded quarterly st

Jrom 01/04/2022.

'19.  COSTS AND EXPENSES

This will remain the same as mentioned in the Advance
Facility Agreement entered -between - the Partles -on
17/03/2020, subject to additional / modified terms as

under: -
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a) That AUCBL shall debit all costs, legal expenses

and other expenses in the event of non-completion of

the assignment as at the extended cut- off date of

. and the ‘Gudrantor(s),";

b) The Company shall indemnify and keep
indemnified AUCBL at all times in relation to non-

compliance of the Company:

¢) The Interest and Processing Fees alongwith GST

reimbursable shall be recovered from the Company:

d) Any other costs incurred by AUCBL on account of
affairs of the Company fdr protecting the interests of |
AUCBL shall be recovered from the assets of the

 Company alongwith its Directors / Guarantors.” .

(11) It is further stated that under the said Advance Facility
Extension Agreement, the Opponents admitted their liability to
pay Rs. 19,99,14,606/- (Rupees Nineteen Crores Ninety-Nine

Lakhs Fourteen Thousand Six Hundred and Six Only) inclusive

Page 20 of 207




(12)

- and ending on 14"

Extension Agreement, the rate of interest was modified/

4 A 41 FANA ~ >
EE = gtate | 2% o Fa) 3
j Et 15 iurther stated that the Upp(,‘ru@ﬂ'
A
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of interest and processing fees and that the Disputant Bank has
granted further period of 75 days for repayment of the said
outstanding amountof ‘Advance Facilities’ from 1* April, 2022

June, 2022. . By. the said Advance Facilit

replaced by compounding interest of 12.50% p.a. to be
calculated at quarterly rest in place and stead of interest @
5.10% p.a. The said modification in interest rate made effective

from 01% April, 2022,

v AR

Extensian

It 1s further stated that in the said Advance Pa@ilﬁyﬁi

Agreement dated 31% March, 2022, the Opponent N@ ” A7

the deceased Oppon@ﬁt No. 3 jgimiy and sevemﬂy' admitted and
confirmed the Habﬂify 0f Rs.19,99,14,606/- (Rupees Nineteen
Crore Ninety-Nine Lakhs Fourteen Thousand Six Hundred and
Six ‘-Ozﬂy);_ as on 31° March, 2022, inclusive of interest and
Pfoc@ééing Chéfg@s a%x.éi f@l@ﬁ/an"fi@viég as péf Ciaﬁsc«fi(c)‘ ofthe
said Agreement.

EARNSVS S 1. . ™. - o A
3

AT 1 tccsred 4l IR
3 Favyal N
No. 1 issued the said six

signature of its Managing Director i.e. the Opponent No. 2 for
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ank aggregate sum of Rs.19,67,28,577/- (excluding the
processing charges) all dated 31 March, 2022 and drawn on

ICICI Bank, Chembur Branch, Mumbai towards refund /

said outstanding amount.

(14) It 1sfurther stated that all the isa‘\id."srix ci;;cqué';""'bn .’;h’eir
presentation were dishonored by Opponents’ Bank i.e. ICICI
Bank, Chembur Branch, Mumbai on ground of ‘fund
insufficient’. The Disputant demanded the said amount of
dishonored cheques by issuing written demand notice dated
v ‘22“‘1 July, 2022 but the Opponents have failed & neglected to

| pay the amount as demanded and as a result, the Disputant filed

'ACriminaI féomplaint No. 4101 of 2022 against the Opponents
under Section 138 & Section 141 of the Negotiable Instruments
Act, 1881 and that the said Complaint is pending on the file of
the Metropolitan }':Magi_s'trate,' 33" Court, Mumbai. =~
©(15) Itis further stated that during the pendency of the said Criminal
Complaint, on request of the Opponent No. 1 and its Directors
(i.e. OpponentNo. 2 & deceased Opponent No.3), the Disputant
was obliged to grant further facilities by way of permitting to

withdraw to the extent of Rs. 3,25,00,000/- (Rupees Three

Page 22 of 207



% i\%
i)
) r};

Arbitration Case No.1/2024

Crores Twenty-Five Lakhs only) out of the balance sanctioned
limit of advance facility of Rs.25,00,00,000/- (Rupees Twenty-

Five Crores Only) thereby making total outstanding advance

Crores Twcmy Pm;w Lakhs Fourteen Tb@usand SD{ Hundred |
and Six only) with further interest at the rate of 12.5% thereon
to be calculated at Quarterly rests. The said further withdrawal
was allowed on condition that the deceased Opponent No. 3
shall mortgage his two immoveable properties and accordingly,
the Registered Deed of Simple Mortgage cum M@momndgm of

Recording Deposit of Title Deeds dated 29 November, 2022 |

~ was executed by the Opponents in favour of the Disputant

which was registered on 29" November, 2022 under Document

No. 23050/2022 in the Officc of the Sub-Registrar, Kurla-5,

- Mubai) securing the entire Advance Facilities. 1t is further

- stated  that “on execution of the said Mortgage Deed, the

repayment period of said Advarnce Facility was further extended
up to 30" June, 2023 by permitting the further withdrawal of
the sanctioned advance facilities. The Dispulant states that,

thus, by the said Mortgage Deed, the deceased Opponent No. 3

famhty -amount of. RS 23 24 14 606# (Rup@% Twsnty Thr@el, i
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mortgaged properties as mentioned therein. The said Mortgage

Deed also recorded the terms and conditions of the guarantee

and also created floating charge over assets of the

duly recelvedtheamount of further facilities. The Mortgage
was also registered with the Office of the Registrar of
Companies Mumbai under SRN AA1190374 and Charge ID as
100656326 with date of creation as 29™ November 2022 for a
sum of Rs.23,34,14,606/- (Rupees Twenty-:l“hree Crores

Thirty-Four Lakhs Fourteen Thousand Six Hundred and Six

‘only).
(16 It is further stated that'the'fééid’ Mortgage Deed specifically

provides thét the Bank may act against the Opponent Nos. 2 &

deceased Opponent No. 3, as if the Opponent Nos. 2 & the

deceased';ﬁLOppdhent No. 3 -afr}'e_'pri'ncipal debtors of the Bank. Inv” e

 the said Morigage béed;*ihe*»oppanenf Nos. 2 and deceased

Opponent No. 3 as Guarantors agreed that any legal action or
proceeding (arising out of Guarantee incorporated under the
said Mortgage Deed) may be brought by the Disputant in its

absolute discretion by way of Arbitration, etc. Under the said
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Mortgage Deed, Opponents appointed and nominated the
Liquidator as their Constituted Attorney for sale, transfer,

assignment, alienation, deal with, etc., of the Mortgaged

Properties.

(17}7 It is further stated that ‘the - deceased Opponent No. 3,
subsequently, executed in favour of the T Liquidator of the
Disputant registered Power of Attorney dated 5 September,

2023 in respect of the Mortgaged Properties so as to enable the
Liquidator of the Disputant to realise the outstanding amount

of the Advance Facilities by selling, transferring, agsigniﬁ;gﬁé    '";

etc., of the Mortgaged Properties (possession whereofis ah‘@ady ST
with the Dzspuiam) without intervention of the Court and Oth@i |

powers as set-out therein.

'.( 18) It is further stated that the parties to the said Mortgage Deed
aisé executed Indemnity Bon@ @gm D@Clgmti@n datcd‘ 3rd
| Dbécr@iﬁ:bér; 2022 by Whlch théé}@b:pyokhéﬁt.é havék gwmmdcmmty

and made declaration in favour of the Bank, as more particularly
recorded therein. It is pertinent to note that the e Upponents in
tie said Indemnily Bond Cum Declaration dated 03t

December, 2022 inter alia recorded having knowledge of
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pendency of the said criminal complaint and receipt of demand
notice and also receipt of the copy of the criminal complaint.
The Disputant further stated that the Opponents have violated

ling the tw

Indemnity Bond/ Declaration by

* Share Certificate Nos. 7 and 14 cohéeming,,the::said_ Mortgaged

Properties. Thus, Opponents have violated the said Indemnity
Cum Declaration. In addition to the contractual civil liability,
the Opponents may also be liable to be prosecuted for cheating,
forgery, etc., punishable under the Indian Penal Code. The
Disputant hereby reserves its right to take criminal action
against the Opponents, if so advise. The Disputant states that
Opponent have committed several breaches of Indemnity Bond -

dated 03" December, 2022.

(19) It is further stated that in repayment of amount due and payable

under the said Agr"eem'ents' read with the said Mor’igage Déed,' o

" the OpponentNo. 1issued following nine chequeés for aggregate

sum of Rs. 25,14,14,606/- (Twenty-Five Crores Fourteen Lakhs
Fourteen Thousand Six Hundred and Six Only) all dated 26"
June, 2023 drawn on State Bank of India, Malad (West) Branch,

Mumbai towards repayment of Advances together-with interest
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thereon calculated upto 31% December, 2022 and expenses
along-with charges debited upto 315 January, 2023 excluding
the processing fees and other charges debited to the account of

. ;,th@ Company mamtamcd n th@ books of th@ Bank Ih@ d@taﬂs .

km th@ S&Id 9 ch@qu@s are as foliows N

Sr. Ne. Cheque Numbers Amount
1, 613620 6,00,00,000
2. 613621 6,00,00,000
3. 613622 5,00,00,000
4 613623 1,00,00,000 7]
5 613624 14251866
6. 613625 24.,76,711
7. 613626 60,00,000
8. 613627 1,20,00,000
9. 613628 3,66,86,029
Total | 25,14,14,606

All the aforesaid cheques issued by the Opponent No. 1 are
signed by the Opponent No. 2 i.e. Mr. Srinivasan Pattamadai

Sithapathy in his capacity as the Managing Director/ Authorised
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signatory of the Company. The above referred cheques at Sr.

Nos. 1 to 6 are in lieu of and in addition to earlier dishonoured

cheques No. 000516, 000517, 000519, 000520, 000521 and

as mentioned in Paras. 3 & 4 of the Dispute, which are subject

matter of the Criminal Complaint No. 4101 of 2022 under
Section 138 and 141 of the Negotiable Instruments Act, 1881
and pending on the file of the Metropolitan Magistrate, 33

Court, Mumbai.

(20) It is further stated that after issuing and handing over the

aforesaid nine cheques, the Opponent No. 1 vide their E-mail
dated 30th June, 2023 requested the Disputant not to deposit the -
said cheques, as the Opponents were in process of raising funds

to completely discharge the liability to the Disputant and that

~ the Oppénents requested the Disputant for extensibn,upto 15% .

July, 2023. The Disputant further stated that thereafter, the =~~~

Opponents requested for further extension upto 30" August,
2023 for repayment so as to enable them to arrange funds. The
Disputant states that the Opponent assured the Disputant and

also undertook that the said cheques would be honored and paid
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by the Opponents’ bank i.e. said State Bank of India, any time

after 30% August, 2023.

(21) The Disputant further stated that it is an admitted and confirmed

thé'&d?an@@ facilities availed within exténded period and as
agreed thercto, the deceased Opponent No. 3 had on 15 July,
2023 voluntarily handed over to the Liquidator of the Disputant
Bank, the peaceful physical possession of the said Mortgaged

Properties, more particularly described in the 1% Schedule and

2" Schedule of the said Mortgage Deed. While handing mé@z;- o x

"

undertook to the Liquidator to get his title to the said Mortgaged (s o

Properties perfected by getting two Share Certificates

transferred in his name and returning the same io the Disputant

within 30 days as recorded in the said End@mniinond cum -
:"De}bia‘fét’i“dﬁf It is furthieﬁr;“éitké,té&: “that 'th'éi"vbﬁ@éﬁéﬁts"haﬁ}‘é"“'”' -

deliberately failed to return the said two Share Certificates, as

per undcertaking/ assurances within 30 days or even till date.

Thus, the Opponents have committed breach of the

Agreement/s and their undertaking/s.
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(22) The Disputant further stated that by Agreement for Further

Extension of Advance Facilities dated 14" August, 2023

executed by & between the Disputant (therein referred to as the

:‘V‘IST Guarantor ), the deceésed 6f;inbnent No. 3 (therein referred
to as the ‘2™ Guarantor/Mortgagor’) and the Opponent No. 1
(therein referred to as the ‘Company’) wherein above referred
amongst other facts are recorded, admitted and confirmed and
that the Opponents were granted time for re-payment upto 30t
August, 2023. The Disputant further stated that thus the
Opponents have admitted & confirmed above referred amongst

>/ other facts, as recorded in the said Agreement for Further

" Extension of Advance Facility ciated 14" August, 2023. The
Dispufant further stated that the Opponents have recorded and
conﬁrrned having 1ssued and handed over to the Dlsputant post—
.. dated cheque of Rs 3,30, 18 587/- bearmg No. 613563 dated’ 30th
August, 2023 drawn on the Company’s Bank Account with the
State Bank of India, Malad West Branch, Mumbai under the
signature of the Opponent No. 2 as Managing Director/

Authorized signatory thereof. The Important Clause Nos. 8 to
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11 of the said Last Agreement are reproduced hereinbelow for

ready reference:

It agreed by and between_the Parties that in event

continue with the said pending Criminal Complaint No.

4101 of 2022 without prejudice to having recourse for
filing Jresh and independent criminal
complaint(s). Similarly, the Banks shall have liberty to
Jile complaint under Section 138 / 141 of the Negotiable

Instrument Act against Borrowers or any of them in event.

of dishonor of all or any of the cheques not mem‘z”oneg{‘at g
Serial No.(i} to (vii) mentioned in Clause 3 above and

also as mentioned in Clause 7 hereinabove.

9. The Borrowers jointly and severally declare, confirm

and underiake that the above-referred cheques including
the further cheque/s that may be issued hereafier shall be
good for payment aﬁdv $Qiﬁ€ Shall[ib? honored by their
" Bank i.e. State Bank of India on its presentation any time
after 30™ August, 2023. Itis agreed and confirmed by the

Borrowers in the event of dishonor and/or non-payment

to take action under Section 138 and Section 141 of the
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Negotiable Instruments Act without prejudice to and in
addition to uny other legal remedies including criminal
action as well as Arbitration provided herein. The Notice
of the demand (that may be issued in consequence of

dzshonor) be served on emazl 10 the Company a

ST silver etechnolagz 51 3@gmazl com and recezpt of such TR e
. Notice on any of the borrower shall be deemed 1o be

receipt by all the borrowers.

10.  The 2" Guarantor hereby admits and confirms
having handed over to the Liquidator of the Bank the
physical possession of the Mortgaged Property (more
\\ | particularly described in 1°' Schedule and 2" Schedule

written hereunder).

11. It is agreed by the Borrowers that in event of
dzvhonnr of all or an) of the aforesazd cheques, they will

not take defense that the amount due and payable under

the cheques are secured by the Mortgaged Property now .
in possession and custody of the Liquidator of the Bank.

(23) Itis faﬂheg stated that the Ld. Advocate of the Disputant issued

. w0 "sépa’rrate Demand Notices both dated 1 O‘h October, 2 023, B
informing the Opponents that the Opponents’ 10 (ten) cheques
(as mentioned in Para. 18 above and Para. 21 of the Dispute)
i.e. Cheque Nos. 613620, 613621, 613622 , 613623, 613624,

613625, 613626, 613627, 613628 and 613563 issued by the
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Opponent No. 1 were dishonored and returned unpaid by the
Opponents Bank i.e. State Bank of India, Malad West Branch,

Mumbai (when presented for payment as per the Opponents

. _Fort Branch, Mumbai) on the ground of ‘insufficient fund’ vide

OW Return Memo all dated 21% September, 2023 issued by the
said State Bank of India. The Disputant further stated that all
the Opponents have been duly served with the said two Demand
Notices through Registered Post AD. In the first Demand
Notice, the Disputant has demanded the amount of SIX -

dishonored cheques all dated 26™ June, 2023 as detailed b@lOW |

Sr. No. @héqu@ Numbers Amount
1. 000516 6,00,00,000/-
2. 000517 5,00,00,000/-

' 3“ . | 000519 R 5900,@0300(%
A s | 0000000
5. 000521 1,42,51,866/-

6. 000522 ‘ 24,776,711/-
TUOTAL 19,67,28,577/-
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(24) The Disputant further stated that in the second Notice, the
Disputant demanded the amount of said dishonored four
cheques all drawn on State Bank of India, Malad West Branch,

Mumbai as are mentioned below: -

Sr | ‘Date - |-~ Cheque ~ Amount

No. Numbers

1. 26/06/2023 613626 60,00,000/-

2. 26/06/2023 613627 1,20,00,000/-

3. 26/06/2023 613628 3,66,86,029/-

4. 30/08/2023 613563 3,30,18,587/-
TOTAL 8,77,04,616/-

Notices for total sum of Rs. 28,44,33,193/- (Rupees Twenty
Eight _Cvr.gr_,es‘Fort‘y Four Lakhs Thirty Three Thousand One
 lundred And Niety Three Only), the Disputantreorded that
| theOpponentNo 2‘& the deceased Opponent No. 3 are not only
liable to pay on the ground of the Opponent No.2 & the
deceased Opponent No. 3 are being Guarantbrs but also on the

ground that the OpponentNo. 2 and the deceased Opponent No.
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3 were and are Managing Director/ Directors of the Opponent
No. 1, who at the time of issuance of aforesaid cheques and

dishonor thereof were in-charge of and were responsible to the

company for the conduct of its business as well as the

company. Hence, the Opponents are liable to be pmse@ut@d in
the event the Company fails to comply with this Demand

Notice.

(26) The Disputant further stated that in spite of receipt of said
Demand Notices, the Opponents failed and neglected to comply

with both the Demand Notices by not making payment of al? or- SR

any of the dishonored cheques within a period of 15 dayfsi op e

even thereafter till date. As a result, the Disputant filed two -~~~ =

separate Criminal Complaints being Summary Case No.

506730 0f2023 and Summary Case No. 506731 of 2023 against
the Opp@nentg u/s 138/141 of the N@gotmni@ Instrument Au;
1881 in the Court of the Id. M@tropohtan Magi%tmt@ 33“'”“
Court, Ballard Pier at Mazgaon, Mumbai in terms of Clause 8
of the said Last Agreement. The said Criminal Complaints are

i

e id. Metropolitan Magistrate, 33 Court,

Ballard Pier at Mazgaon, Mumbai.
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(27) The Disputant further stated that the Opponents have committed
breach of all the Agreements and also their undertaking and
assurances. It is also stated that the Opponents also failed to

d get perfected their title to the said Mortgaged

.compl

'Pfopei'tiéfst and also committed various breaches of and non-
compliance of the said Agreements including the said Last
Agreement, Mortgage Deed, Indemnity Bond cum Declaration,
etc., resulting into several disputes and differences of which
some of such disputes and differences have been recorded in the
Notice dated 30® November, 2023 and demanded the
outstanding sum of Rs.28,44,33,193/- (Rupees twenty-eight

) croresé forty-four lakhs thirty-three thousand one hundred and

ninetyf three only) with further interest @ 12.5% thereon to be
calculated from 1% September, 2023 till payment or realisation
or callied upon to comply with requisition made therein. The -
Dispuieint j‘éI‘SO'_vsétéd that theTo'pp‘oﬁént’s.,Werezsefvedjw"im the T ——
said Notice dated 30® November, 2023 by registered poét and

also by email.

(28) The Disputant further stated that in spite of the receipt of the

said Notice dated 30™ November, 2023, the Opponents
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deliberately failed and neglected to comply with the requisition

contained in the said notice dated 30® November, 2023.

(29) The Disputant further stated that upon failure of the Opponents

‘cotitained in the said notiee dated =

30" November, 2023, the arbitration 'agréem@nt automatically
stood invoked in terms of the said notice and accordingly, the
Disputant appointed and referred the matter to this Hon’ble
Tribunal vide Letter dated 18™ December, 2023 written by the
Disputant and that the said appointment letter was forwarded

to the Opponents by the Advocate for the Disputant vid(—:‘;h’ié

Ay
qt

letter dated 18™ December, 2023. The said Notices /Icﬁ@fs
Were S;@i;\}@d upon the Opponents by email and also byﬂ’z@
registered post. The Opponents duly received and even
otherwise were well aware about the appointment of this

- Hon’ble Arbitrator and the matter referred to the arbitration by

(30) The Disputant further stated that the Opponents have agreed to
pay and accordingly, they are liable to pay to the Disputant,

interest at the rate of 12.50 % P.A. on the outstanding amount

of Rs.28,44,33,193/- (Rupees twenty-eight crores forty-four
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lakhs thirty-three thousand one hundred and ninety—three only)
as on 31% August, 2023 and that the said interest to be

compounded at quarterly rest, as per the said Agreements

dl

Agt

© 14.08.2023. Thus, the Disputant claimed the interest based on

and supported by the Agreements executed by and between the
parties. It is submitted that the said liability of the Opponents
is supportcd by the dishonored cheques and therefore, they are
liable to pay interest @ 18% p.a. as per Section 80 of the
Negotiable Instrument Act. Howéver, the Disputant is claiming

only contractual rate of interest @12.5% p.a. on the dishonored

- cheques for an aggregate value of Rs.28,44,33,193/- '(Rupees

3 twenty-eight créres forty-foﬁr lakhs thirty-three thousand one

hundred and ninety-three only).

(BD 1tis furth'e‘r 'submiﬁed by the Disputant that there is knowvdiie, S

Rs.29,67,47,212/- (Rupees twenty-nine crores sixty-seven
lakhs forty-seven thousand two hundred twelve only) as per

particulars of the Disputant’s claim with further interest
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@12.50% P.A. to be compounded at quarterly rest with effect

from 01.01.2024 till payment or realization.

(32) The Disputant further stated that in view of the facts,

vodebiinbe

- ._mmums’i:ances and events 1h<1t have hap

d, it

entitled for Judgment and award from this Hon’ble- Erxbunai
against the Opponents and in favour of the Disputant directing
and ordering the Opponents jointly and severally to pay to the
Disputant sum of Rs.29,67,47,212/- (Rupees twenty-nine crores
sixty-seven lakhs forty-seven thousand two hundred twelve
only) together with interest @ 12.50% thereon to be calculated
at quarterly rest with effect from 1% January, 2024 till paym@m “

or mahsaimn

(33) The Disputant further stated that the Opponents have committed

default of re-payment of the Advance Facilities of a sum of

Rs 28 44 33 193/«- (Rup@es m@nty«mght crores fox"ty four lacs'_‘ |

4th1riy thr@@ thousa,nd one humdr@d &; nmety three only) a;nd

interest thereon. The deceased Opponent No. 3 who mortgaged
his immoveable properties had voluntarily handed over the
physical possession of the Mortgage Property to the Disputant,

as recorded and admitted in the said last Agreement for
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Advance facility dated 14.08.2023. Moreover, the deceased

Opponent No. 3 has nominated and constituted the Liquidator

of the Disputant as his lawful attorney and authorized him to

" Premlqm «
perfecting the title of the deceased Opponent No. 3 to the said
Mortgage Properties and in event of default in re-payment of
amount under the Mortgage Deed to sell, transfer, assign and/or
give on leasc and/or to grant development rights of the said
Mortgage properties and to appropriate the proceeds of the said
Mortgage Properties towards repayment of the amount due and
payable”ifxgdqr the said agreements and other cost, charges, etc.
Moreovef; thé decéased Opponent No. 3 has also exeéute(i a

Special Power of Attorney (Exh. - ‘I’ hereto) in favour of the

o-operative Society Ltd., etc., for completiﬁg{and; e

Liquidator-of the Disputant in furtherance of the power already -

. granted- under the. said Mortgage Deed. It is submitted -that - = oo e

admittedly the deceased Opponent No. 3 who is a Mortgagor
has executed Registered Mortgage Deed and handed over the
possession of the Mortgage Property with a Special Power of

Attorney to deal with and dispose off the Mortgage Property for
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purpose of recovering outstanding Mortgaged debts. It is
submitted that admittedly the Share Certificate No. 7 & 14
issued by the said Society (and deposited with the Disputant

with i

tention to create equitable Mortgage) was entrusted with

the deceased Oppon@nt No. 3 for the ép@ciﬁé pu;&éé ofg@t‘ang -
the same transferred in his name in the Society’s record.
Admittedly, the deceased Opponent No. 3 deliberately failed to
return the said two Share Certificates of the said Society after
getting the same transferred in his name. Thus, the deceased
Opponent No. 3 has violated the terms of )‘zch@ Indemnity Bond

cum Declaration and the Agreement for further Extension ofthe

Advance Facility Agreement dated 14™ August, 2023. T }:u.;g5 in
the circumstances and in the events that have happened, m@
Disputant is entitled for reliefs set-out hereinafter against the
Opponents, parﬁculaﬂy thev deceased Opponent No. 3.

{(34) Itis further siaed that in view of the facis and circuristances as
quoted above, this Hon’ble Arbitral Tribunal may be pleased to

pass Judgment and Award by ordering and directing the

completed and perfected the title of the deceased Opponent No.
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3 to the Mortgaged Properties, more particularly described in
the Schedule recorded in the said ‘Deed of Simple Mortgage

Cum Memorandum of Recording Deposit of Title Deeds dated

d

Iso to g

29" November, 2022

Records (particularly in the Property Card) the ‘charge of the =
Disputant over the Mortgaged properties within such time as

this Hon’ble Tribunal may deem fit and proper.

(35) It is further stated by the Disputant that in alternative to above
referred relief, this Hon’ble Arbitral Tribunal may be pleased to
pass Judgment and Award authorizing and directing the
Disputant or its Liquidator/Nominee to get completed and

perfected the title of the deceased Opponent No. 3 to the

Mortgage Properties and thereafter or otherwise to get
transferred and/or assign &/ or alienate the said Mortgage

Properties, more :'particularl_y- described in the said Mortgage

‘Deed in favour of the Disputant or its nominee or its assignes. =

(36) It is further stated that the Disputant is entitled to deal with and
dispose the said Mortgage Properties for the recovery of the
outstanding Advance Facilities. Hence, it is just and proper, in

view of the facts and circumstances that this Hon’ble Arbitral
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Tribunal may be pleased to permit and authorize the Disputant
to realize the Mortgage properties, more particularly described

in the said Mortgage Deed by way of sale, transfer, assign

‘and/or giving on lease and/or to grant development rights of th

‘said Mortgaged properties and to appropriate the proceeds

thereof towards full or part satisfaction, as the case may be, of
the Award of recovery of the outstanding amount that may be

passed by this Hon’ble Arbitral Tribunal.

(37) The Disputant submitted that considering the facts,

f;/§"\ , circumstances and the events that have happened including the .
é{ > [ARBITRATOR
\” MUMBAI conduct of the Opponents, particularly the deceased Opponent

No. 3, it is not only necessary but just, proper, @qui’i:;%: Ié
convenient and in the interest of justice, that pending ‘&1@ S
hearing and final disposal of the arbitral proceedings, the
Opponents thémsaivss,, their- agents, servants -or persons
‘ cla,lmmg tﬁfbﬁgh tﬁémﬁ be f@éifainéé by an Ord@f aﬁd t@mporary o
injunction of this Hon’ble Tribunal from any manner
whatsoever, directly or indirectly transferring, selling, dealing

with, alienating, surrendering and/or creating third party

interest in/or over the said Mortgage Properties, more
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particularly described in the said Mortgage Deed and that they
may be further restrained from interfering and/or obstructing

the Disputant’s possession of the Mortgage properties, more

_ particularly described in the said Mortgage Deed

”(58) It is further st‘a‘teélv by the Disbutant}t};ét'in View of the facts and -
circumstances and the events that have happened, it is
necessary, just, proper, equitable, convenient and in the interest
of justice, that pending the hearing and final disposal of the
arbitral proceedings, this Hon’ble Tribunal be pleased to
authorize the Liquidator of the Disputant to realize the
Mortgage Properties by way of sale, transfer, assign and/or

‘giving on lease and/or to grant development rights of the said

. ; . Mortgaged Properties and to appropriate the proceeds thereof
towards full or part satisfaction, as the case may be, of the

Award ‘of recovery “of the outstandmg amount that may be: ,

e Passed by th1s Hon’ble Arbltral Tr1bunal

(39) It is also further stated that it is clear from the aforesaid facts
and submissions that the Disputant has made a strong prima
facie case and that there is a bright chance for the Disputant to

get the Award as prayed forin its favour. In the circumstances,
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it is submitted that if the interlocutory/ interim relief, as prayed
foris not granted, then the Disputant will suffer irreparable loss,

harm and injury which cannot be compensated in terms of

money. M

Ver, th@ baianc@ of convem@nc@ 1s m favour 0

the Disputant and; no k)ss or 'pmjudic@ WiH cause 1o th@,'

Opponents, if the interim relief is granted.

(40) It is also submitted that the claim of the Disputant is not barred
by law of limitation and that the cause of Action arose when the

cheques issued by the Opponents finally dishonored on or about

21% September, 2023 and when the Opponents failed to comply

with two Notices of demand both dated 10.10.2023 »f'/-and -

Su“bsc—zqu@m Notice of Demand dated 30.11.2023.

(41) It is submitted that by virtue of Arbitration Ag}%@@m@my
contained in Clause 12 of Agreement for further Ext@nsion of
Advance Famhty dated M‘h August 2023 r@ad Wli,h Ciausa 2
jlh@rmf this Hoﬂ?bia Arbltrzl Tnbuna? haﬂ ijlSd*GiﬁlOn to ftry, ”
entertain and decide the disputes and differences between the

| parties.

this, the Disputant Bank prayed that:
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that this Hon’ble Tribunal may be pleased to pass the
judgment and award against the Opponents and in
favour of the Disputant directing and ordering the

Opponents jointly and severally to pay to the

- 29,67,47,212/- - (Rupees -
twenty-nine crores sixty seven lakhs forty seven
thousand two hundred twelve only) as per Particulars
of the Disputant’s Claim with interest @ 12.50% per
annum thereon to be calculated at quarterly rest with

effect from the date of filing of the Claim till the date

of Award and thereafter at the same rate of interest or

~ -such rate as this Hon’ble Arbitral Tribunal may deem

(b)

fit from the date of Award till payment or realization;

that this Hon’ble Arbitral Tribunal may be pleased to

pass Judgment and Awardwbiry Ordering and directing

U the Opponents; particularly Opponent No. 3 and/for e

the Opponent No. 3(a) to 3(c) to get completed and
perfected the title of Opponent No. 3 to the
Mortgaged Properties, more particularly described in

the Schedule recorded in the said ‘Deed of Simple
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Mortgage Cum Memorandum of Recording Deposit
of Title Deeds dated 29% November, 2022 within
such time as this Hon’ble Court deem fit and proper

with, further directions handover to the Disputants the .

described in thc Mortgage Deed hereto after getting
the same transferred in the name of the Opponent No.

3;

that in alternative to and/or in addition to Prayer

clause (b) above, this Hon’ble Arbitral T ribuﬂ&I”ﬁéﬁ?

oA

be pleased to pass Judgment and Award'a';ui:’ﬁg}jljj_tg? -
i;hé; Disputant . or its Liquidaior/N omin@é iﬁget
completed and perfected the title of the Opponent No.
3 to the Mortgage Properties at the costs and expenses

of the Opponents and thereafter or otherwise to get

‘transferred  and/or  assign  the said Morigage

Properties, more particularly described in the said
Mortgage Deed in favour of the Disputant or its

10minee or its assignee;

Page 47 of 207




Arbitration Case No.1/2024

(d) that this Hon’ble Arbitral Tribunal may be pleased to
pass Judgement and Award permitting and

authorizing the Liquidator of the Disputant to realize

the Mortgage properties, more particula

in the said Mortgage Deed by way of sell, transfer, -~ . oL
assign and/or giving on lease and/or to grant
development rights of the said Mortgaged properties
as he deems fit and to appropriate the proceeds
thereof towards full or part satisfaction, as the case
may be, of the Award of recovery of the outstanding

amount that may be passed by this Hon’ble Arbitral

- Tribunal in terfns of prayer clause (a) above;

(e) that pending hearing and final disposal of the arbitral
proceedings, the Opponents themselves, their agents,

" . servants or persons . claiming through them be -~

*restrained by an Order and temporary injunction of
this Hon’ble Tribunal from any manner whatsoever,
directly or indirectly transfening, selling, dealing
with, alienating, surrendering and/or creating third

party interest in/or over the said Mortgage Properties,
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more particularly described in the said Mortgage
Deed and that they be further restrained from

interfering and/or obstructing the Disputant’s

possession. of the . Mortgage properties

particularly described in the said Mortgage Deed;

(f) that pending the hearing and final hearing and
disposal of the Arbitral proceeding, this Hon’ble
W\ Arbitral Tribunal may be pleased to direct the

Opponent No. 3: -

ARBITRATOR ¢ i. to get completed and perfected his title to the said.

”:\' : £, . . ,v.,»\;\,,,;,\ :
9 Y mortgage properties, more particularly described -~

M
in the Deed of Simple Mortgage Cum

Memorandum of Recording Deposit of Title

Deeds.

~ii. to handover to the Disputant the said Share = =

Certificate No. 7 and 14 described in the said

Mortgage Deed forthwith and/or

iii. to get recorded in the Revenue records

(particularly in the Property card/ Form 7/12™)
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the Charge of the Disputant over the Mortgage

properties.

that pending the hearing and final disposal of the

ARBITRATOR|?

o
T
by
[

(b

rbitral .- proceedirigs;-thi

*“pleased to authorize and direct the Liquidator of the =~

Disputant to get recorded in the Revenue records
(particularly in the Property card/ Form 7/12%) the
Charge of the Disputant over the Mortgage properties
and to realize the Mortgage properties by way of sell,
transfer, assign and/or giving on lease and/or to grant

development rights of the said Mortgaged properties

and 'to:appf.dpr'iéte'the proceeds thereof towards full

or part satisfaction, as the case may be, of the Award

of recovery of the outstanding amount that may be

‘ passed by this Hon’ble Arbitral Tribunal in terms of

that ex-parte ad-interim relief in terms of prayer

clause (e), (f) and/or (g) above;
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(i) the costs and professional cost of the Arbitration be

provided for;

() such other and further reliefs as this Hon’ble Arbitral

(43) Itis also seen from proceeding that the Disputant in support of
its claim in dispute has given specific particulars of the claim in
dispute under Exhibit “L” which comes to Rs.29,67,47,212/-
along with interest thereon at 12.5% w.c.f. 1* January, 2024 ill

its complete realization and cost of the Dispute.

(44) Itis also seen from the proceedings that the Disputan;[ Baﬂk;a}so -
filed near about 11 documents aiumg with list Exh. 4m Suppoﬁ
of its claim in dispute.
(45) It is further seen fmm proceeding that along with this Dispute,
' -the Disputant also filed Interim Application which is at Exh.5- R
along with Affidavit of Shri. S. N. Khadke, Liquidator of the
Disputant Bank in support of the said Application (Exh 6)

praying therein:
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(a) that pending hearing and final disposal of the arbitral

b)

an Order and temporary injunction

proceedings, the Opponents themselves, their agents,
servants or persons claiming through them be restrained by

’bl

f this H

P FETONEEY

Jl"rlbunal from _any manner whatsoever,
indirectly transferring, selling, dealing with, alienating,
surrendering and/or creating third party interest in/or over
the said Mortgage Properties, more particularly described
in the said Mortgage Deed (Exh.- ‘H’ to the Statement of
Claim) and that they be further restrained from interfering
and/or obstructing the Claimant’s possession of the

Mortgage prop‘ertiés, more particularly described in the -

said Mortgage Deed (Exh.- ‘I’ to the Statement of Claim);

that pending the hearing and final hearing and disposal of

the Arbitral pfpcéeding, this Hon’ble Arbitral Tribunal

“ may be pleased to direct the Oppotient No.3(a) to3(c) 1=~

(i) to get completed and perfected his title to the said
mortgage properties, more particularly described in the

Deed of Simple Mortgage Cum Memorandum of
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Recording Deposit of Title Deeds (Exh. - ‘D’ to the

Statement of Claim).

(i1) to handover to the Claimant the said Share Certificate

No: 7 and 14 described in-the said:Mortgage :Deed:

(Exh. — ‘I to the Statement of Claim) forthwith and/or

(iii) to get recorded in the Revenue records (particularly
in the Property card/ Form 7/12th) the Charge of the

Claimant over the Mortgage propertics.

VES ¢}  that pending the hearing and final disposal of the arbitral
> ARB!TRATOF;\ e
PAUMBAI

proceedings, this Hon’ble Tribunal be pleased to auth'ﬁ)riz;c

and direct the Liquidator of the Claimant to get recorded

n the Revenue records (particularly in the Proper‘iﬁ;;/ card/~ "
Form 7/12th) the Charge of the Claimant over the
Mortgage pmp@m@&; (more panmuia,my described in the

Mortgag@ Deed [Exh.-*H’ to the Statement of Clmm]} a,nd S
to realize the Mortgage properties by way of sell, i,ransf@r

ssign and/or giving on lcasc and/or to grant development

rights of the said Mortgaged properties and to appropriate
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case may be, of the Award of recovery of the outstanding
amount that may be passed by this Hon’ble Arbitral
Tribunal in terms of prayer clause (a) in the Statement of

Claim;

~ d)  that ex-parte ad-interim relief in terms of prayer clause (a),

(b) and/or (c) above; +

e) the costs and professional cost of this Application be

provided for;

such other and further reliefs as this Hon’ble Arbitral
Tribunal may deem fit and proper may also be granted.”
etc., on the‘groundsrmentioned in Para 1 to 6 of the Interim

Apbli’caﬁon.

(465 It is further seen from the proceeding that on dt. 3" January,

| 2024? aftg’ar“ hearigg ,»the}ar_gume_nﬂtg of Senior Ld. Advocaf;e Shfi.
~wi-Hakani in the 'fé'oiﬁté;it ’6'f;ﬂiis'~Iht§fim'AppiiéétiQh;"this Tribunal -

passed interim order on the basis of facts, reasoning and

grounds mentioned in Para No. 1 to 5 of the said Order, which

runs as follows:

“ORDER
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1. The Opponents or any other person on behalf of them
are hereby restrained and prohibited from transferring,

selling, dealing with, alienating, surrendering and/or

creating thivd party interest directly or indirectly in/or

restrained from interfering and/ov obstructing the
Disputants/ Claimants possession of the morigaged
properties, more particularly described in the said

Morigaged Deed (Exh. H to the Statement of Claim/
Dispute).

2. Issue show cause notice to the Opponents as to why the -
order passed at Sr. No. 1 above should not be made

. absolute and as io why the other prayers made m e

Nk : prayer clause (b) and (c) should not be pmnted aiong .
with regularnotices to all Opponents returnable on I;?fhf wE

January, 2024.”

@) 1tis further seen fmm Pf@é@@dmg that in view of this Order
passed on EXE, 5 Qn date k?s“i 3'anuary,72024, this Tribunal isysu@jd;
regular notices to all th@ Opponents along with Show Cause
Notice and directed the Opponents to answer the Dispute as

well as answer the Show Cause Notice as to why the Interim
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Order passed on Interim Application Exh. 5 should not be made

absolute and as to why the other prayers made in prayer clause

(b) and (c) should not be granted, returnable on 13® January,

(48) Itis seeri from proceedings especially from Roznama dated 13t
January, 2024, the Notice issued to the OpponentNo.1, returned
back to this Tribunal with postal remark as “Left address” (Exh.
9). The Opponent No.2 was properly served as per postal
acknowledgment (Exh. 10) and the notice issued to the
Opponent No.3 was also returned back from the postal authority
to this Tribunal with postal remark as “insufficient address”

(Exh. 11). The "é}fﬁCe copies- of the regular notice and show e

cause notice are on record at Exh. 7 & 8.

(49) In response to this regular notice (Exh. 7) and show cause notice

(Exh. 8) the OpponentNo 1&2 appeared before thlS Trlbunalw;n; -

v:ﬁon 13th January, 2024 and ﬁled Vakalatnama of Alathea Law“;' -
LLP through Ld. Advocate Shri. Adit Desai (Exh. 12 & 13).
The Ld. Advocate, Shri. Adit Desai also filed Undertaking on
date 13® January, 2024 (Exh. 14) stating therein that “We,

undertake to file Vakalatnama on behalf of the Opp. No. 3 on
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the next date” and sought time by Application (Exh. 15) to file
Say to the Interim Application and Written Statement to the

Dispute and accordingly, matter was posted for Say and WS on

& W

e 1
1

. 24" January, 2024
( 50) On 24" January, 2024, the @ppOnmt No.1 &2 throughbthé:ir Ld.

el

Advocate Shri. Adit Desai filed adjournment Application (Exh.
16) which was strongly objected by Ld. Advocate Shri. Hakani
and after considering the submissions of both the Parties, the
matter was again posted for Say and WS on 16® February, 2024,
then on 17" February, 2024, On 17" January, 2024, the

Disputant-Society filed Report in respect of compliance of

orders dated 3 January, 2024 and 24" January, 2024 (Exh 1’7)‘;

(51) Itis further seen from proceedings that the Opponent Nos. ‘E& -
2 have submitted their Reply (Exh. 18) to the Interim
Application at Exh. 5 on 17% February, 2024 wherein it has
Q,@nied a,!’:;";‘{‘mvt ﬁE the adverse facts, allegations fais:@dy in the
Application and very specifically stated that the Interim
Application is ex-facie beyond the scope of the present

arbitration as the same pertain fo enforcing the alleged rights of

the Disputant under the alleged mortgage deed. It is a settled
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law that matter that pertains to enforcement of rights in rem
cannot be adjudicated by a private forum such as an Arbitral

Tribunal. In view of this, the Opponents and their Advocate

have referred to the casc law of the Hon’ble Supreme Court in

the ma ter of Booz Allén andHarmlton Inc(2011) (5).-SCA2C‘,5312T
wherein it has been categorically held that the Parties trying to
enforce a mortgage claim or a mortgage deed would have to
approach the respective court and the same cannot be
adjudicated by the private forum such as arbitral tribunal.
Admittedly, this entire reply is revolving around this case law

and ultimately, prayed for vacating the Interim Order passed on

. Interimﬁ_Applicvation Exh. 5 by rejecting the same with cost. In

this coﬁtext, I also heard the argument of Ld. Advocate Shri.

Hakani for the Disputant as well as Ld. Advocate Shri. Gadre

for the Opponent Nos.1 & 2 at length on date 17® February,
oo and the matter was ,pb'S't'éd,,;;fo,r:‘_,—;{érd_er.:sf.fff_'-ffdﬁf{fﬂf Interlm
Application Exh. 5 and Written Statement of the Opponents on

2" March, 2024.

(52) On 2" March, 2024, the Disputant Bank through Ld. Advocate

Shri. Hakani filed Pursis Exh. 20 which runs as follows:
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“l. Inview of the handing over of the possession of the
mortgaged property to the Liquidator of the Claimant/

Disputant- Bank, with special power of attorney (Ex. I to

, pmper@ (EKH to ﬁ‘é@ &@él)g ﬂwmmmam Ewmt é@@fﬁgﬂé??i!é
relief before this Hon’ble Arbitral Tribunal in terms of
Prayer Clause (d) and also not seeking relief in terms
of Prayer Clause (¢) to the extent “and thereafter or
otherwise to get transferred and/or assign the said

Morigage Properties, more particularly described in:the-

S

said Morigage Deed (Exh.- ‘H’ hereto) in Javour ﬁfﬁw

Claimant or its nominee or its assignee;” with the Eﬁbéﬁtyjﬁ:
to claim the same before the appropriate forum %‘ and
when required.”
(53) In view of the aforesaid, the Disputant- Bamk is not pressing
: .gmmmgspﬁmﬁm under S@@:ﬁ@sﬁ@? of ‘ihé&f&ﬁ@éﬁ@@&ﬁd» o
Conciliation Act, 1996 and pé”ﬁy@d that this Hon’ble Arbitral
Tribunal may be pleased to issue appropriate order and
direction on the basis of grounds mentioned in Para 1 of the said

Pursis. Admittedly, the Opponents through their Ld. Advocate
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Shri. Adit Desai has given his no objection to this Pursis and
prayer made therein. Accordingly, after hearing the

submissions of both Advocates, this Tribunal passed following

order;

runs as follows:

“Order

1. Interim Application Exh. 5 is hereby disposed off as

it is not pressed.

2. All the Interim Orders passed on the said Interim

Application are hereby vacated.

3. Opps. are directed to submit their ws. on next date

without fail. ”

In view of this, the matter was posted for w.s. on 9% March,
2024 with directions to both Parties to deposit the 50% fees of

the Arbitrator each as per the fourth schedule of Arbitration and S

_...Conciliation Act, .,199,6.,;,and,,co,sr‘ofthe.Arbitfan'r;des:iso,"oov/;-;—;;f;
‘each on next date without fail i.e. Rs.‘15,50,000/-each party and
accordingly, the matter was adjourned as per order passed on
adjournment application (Exh. 21) and matter was posted for

w.s. of the Opponents on 9" March, 2024.
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(54) On 9" March, 2024, the Opponents filed Application (Exh. 22)
seeking disclosure u/s 12 r/w 6™ Schedule of the Arbitration and
Conciliation Act, 1996 and accordingly, this Application was

d by submitfing the

SR i
i

disposed off by passing appropriate order
Lciﬂi:sciéé;fee agl askéé }fk;r g;‘tﬁlé{OppOnenfiS, the copy of which is
at Exh. 22/1. On the same day, the Opponents also filed
application (Exh. 23) praying therein that the present venue of
the arbitration be changed on the grounds mentioned in the said
Application but later on Ld. Advocate Shri. Adit Desai did{??? -

press with the said Application (Exh. 23). The @pponé %Sé@;SO
L RGTAT

L
N

i

AR
5, & .
.

to submit Written Statement. The said Application, afters=

%

filed next application (Exh. 24) on the same date seek

hearing both parties, was granted subject to cost of Rs.1,000/-
| payable by the Opponents to the Disputant and then the matter

- was posted for w.s. on 16% March, 2024. On 16t March, 2024,

- the Opponents again ﬁ?@dApplicaﬁQn k-(EXﬁQ“ZSf)@ sﬁeékiﬁgfﬁmé B

to file w.s. but the said Application after hearing both partics
was rejected by an order dated 16™ March, 2024 and no w.s.
order was passed against all the Opponents and the matter was

posted for evidence of the Disputant on 23 March, 2024.
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(55) On 23™ March, 2024, the OpponentNos. 1 & 2 submitted their

WS along with Application Exh. 26 which is at Exh 27 along

with Affidavit of Mr. Srinivas Pattamadai Sithapathy wherein

o (56) The Opponent No. 2 stated that the Opponent No.2 is the
Managing Director and director of the Opponent No.1.

(57) The Opponent further stated that, from the year 2012-2019, the

Opponent No.1, Silverline Technologies had stopped all its

operation, Opponent No.1 company was shut down due to non-

compliance with the BSE norms, in the result of which Bombay

‘Stock Exchange suspended trading in Silverline shares.

(58) The Opponents fuﬁher stated that, thereafter from the year 2019
the Opponents tried to revive the company by raising funds

from investors.

-.(59) The Opponents AStatedthatthereafter myear2020 B Y- —————
Opponents came up with a projecf to help Co- operatives
functioning all around India, This project provides an overview
to come up with a robust fully computerized information system

for implementation at the grass root level covering the Primary
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Agricultural credit societies (PACS) and the urban cooperative
credit societies along with their governing bodies at the district

level- the district cooperative banks and the Apex organization

at, the head office level for the state of Maharashira. The

proposed system will bring about a soméiét@ 'mvamﬁ of the
organization and there will be considerable enhancement in the

efficiency of the working coupled with the administration of
meaningful control of the business based on timely and accurate

information about the locations and their activities.

(60) The Opponents stated that, thereafter, the Opponents @aﬁi@a}iﬁ“’i

contact with the Liquidator of the Disputant- Bank r@gardmg
the impl@m@nmﬁgﬁ of this project and to raise fundsin suppmt
for the Project, Mr. Sanjeev Narhari Khadke had been
appointed as Liquidator for Apex Urban Co-operative Bank,
Mr. - Sanjeev Narahari Khadke being an influential well-
- connedted p@rson assiired ‘thé Opponems “that he 'fL‘iQui’&atbi” '
will land this project with the help of Government to the
Silverline Technologies, Opponent No.1. After receiving the

fr

Project from the government, the Government will

(29 3

nay
g

Rs.50,00,00,000/- as an advance to the Opponent company.
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(61) The Opponents further stated that, as on assurance from the

Liquidator of the Disputant-Bank, that the Opponents will

receive the project and funding will be given by the

Rs.20,00,00,000/- of the loan with 5.10% as interest to

Silverline Technologies.

(62) The Opponents further stated that, after receiving the Loan

Amount Rs. 20,00,00,000/- the Opponents used that money

to settle the overdue of Government agencies, statutory

agencies, employees, and contractors, which was all pending

for a long period. Detallsof the end use have been submitted

" to the Internal Auditor of Apex Bank, Mr. Gulab Singh.

(63) The Opponents further stated that with the help of thlS pI‘O_]eCt

the Company was gomg to functlon agam ‘with the m1t1a1 ’

qundmgs of Rs 50 OO 00 OOO/— from the Indlan Government as”
result of which operations of the company and loan which was
taken from the Claimant Bank would be given back to the

Claimant Bank.
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(64) The Opponents further stated that, surprisingly the Opponents
came to know that the project was given to NABARD and all

the planning went into vail, the Opponents further state that, the

. Opponents had issued for loan from
¢ that the Opponsms were gbing to receive memey from the initial
funding from the Government and after receiving the initial

funding the Opponents were going to pay off the loan taken by

the Claimant Bank.

(65) The Opponents further stated that, from 2021 onwards as there

ARBITRATOR | ||
MUMBAL )7

was a lot of debt on the company and SEBI had Susp‘gﬂdé@:

s

Silverline from trading, the Opponents were not able to r@covm\
ek )G
money from the market to lay off the Loan taken from Apex. 7

Urban.

(66) The Opponent stated that, thereafter Silverline laid off all the
employees due to insufficient funds and stopped its lg‘p@‘rgﬁqn a,s;”v_ o
well,

(67) The Opponent submitted that, in the current scenario as the

Opponent did not land the project from the Government,
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thereby they were not able to repay the amount Rs

20,00,00,000/-.

(68) The Opponent submitted that the Opponents were under

pressure from the Liquidator-of the Disputant-as-he-

failed to land the project for Oppone’nts. It"waS“because rof |
failure of the Liquidator of the Disputant to land the project; the
Opponent could not excel in the business. It was then, the
Liquidator of the Disputant started pressurizing Opponents to

repay the said Loan and give Post- dated cheques as security.

mterest was S increased to 12. 50% the Opponents were made to

- agree the interest increased interest rates.

(70) Thereafter the Opponents submltted that, accordmg to clause

24 of the Advance Facxhty Agreement dated 17th March 2020‘_;‘7:’2

sole Arbitrator was appointed by the unilateral decision of the

Applicants.

(71) The Opponents denied all the allegations contained therein. The

Opponent No. 1 further stated that the contentions and
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allegations raised by the Applicant in the above Application are
untenable and thus the Application is liable to be dismissed with

cost,

= (72) The Opponents further. denied all -the -allegationscontained -

therein. The Opponents further stated that the contentions and

allegations raised by the Applicant in the above Application are
untenable and thus the Application is liable to be dismissed with

cost.

(73) The Opponents have further answered the averments raised in

the Dispute in the paragraph-wise manner as under: -

3

. )‘Q/

| (a) ‘With respest to paragraph no.l of the D}.sput@ ﬂi}@wm “g :

Opponents Stat@d that the same is a matter of r@@@fd and
forms part of the proceedings and therefore warrants nd o
comments from the Opponents.

- (b) With respect fo paragraph no.2 of the Dispute, it is
admitted position that the Opponents mortgaged his

immovable properties being share certificates no.7 & 14

issued by the Deonar Industrial Premises Co- operative

Society Ltd, the Opponents were forced to enter into
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Mortgage deed. The Opponents further submitted that, the

parties entered into the 1(st) agreement dated 17" March

2020 there was no security given by the Opponents, the

(c)

(e)

without any sccurity, the Disputant bank had an
understanding that Opponents would receive the project

and dipose off Loan amount.

With respect to paragraph no. 3 of the Dispute, the
Appointment of the Arbitrator was made unilateral, the
name of the Arbitrator was suggested by the Disputant, and
there was no consent taken by the Opponents while
appomtm g the Abitrator,

With respect to paragraph no.4 of the Dispute, the

Opponents stated that the same is a matter of record and

forms part-:ofthe proceedings and therefore warranted no ~

comments from the Opponents.

With respect to paragraph no.5 of the Dispute, sum of
Rs.18,00,00,000 was sent to the Opponents, there is no

denial in that, the said sum of money was sent in hopes that
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were not able to return the loan amount to the Disputant
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the Opponents will get the project from the Government

and likewise will receive advance sum of

Rs.50,00,00,000/-, the Opponents came to know that the

bank till date.

With respect fo paragraph no. 6 of the Dispute, is the

matter of record and needs no comments.

With respect to paragraph no.7 of the Dispute, is the matter

of record and needs no comments.

With respect to paragraph no. 8 of the ,Di‘spﬁ‘t@,_ the

Opponents had requested to Applicant to grant time, as the

Opponents were forced into giving cheques in spite of the

_ Opponents giving surety that the Opponent will return the

With respect to paragraph no. 9(5) of the Dispute, Referral
Fees/Processing Charges/ Other Charges were not agreed

to by the Opponents.
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With respect to paragraph no. 9(6) of the Dispute, the

Opponents stated that the Repayment / Refund the Interest

rate of 5.10% per annum is being replaced with an interest

Disputant.

With respect to paragraph no. 9(8) of the Dispute, the
Opponents stated that Interest in advance in the event of
Default This will remain the same as mentioned in the
Advance Facility Agreement entered between the parties
on 17.03.2020 and (he inferes( shall be applied at 12.50%
per‘}'-“:,‘ ai'nnum‘i‘-'gcompounded iquartér’ly starting from

01.04.2020.

The Opponents further stated that, the increased interest

rates from 510% to 12.50% do not suffice as earlié‘vrvwlﬂlren‘r'

there was a loan given without any security, interest rates

were low and on contrast when the debt was made secure
by “Mortgage Deed” there was no reason to increase the
interest rate from 5.10% to 12.50 levying even after

securing the debt.
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(m) With respect to paragraphs no. 10 to 13 of the Dispute, the

(1)

‘and unjust on th@ paﬁ; of ‘é:h@ Dlsputant ‘Lh@ Opp@nen,

- were pressummd to SIgn all th@ a,gm@m@nts

Opponents stated that the Amount which is derived from

the Interest is not agreed by the Opponents which is wrong,

With respect to paragraph no. 14 of the Dispute, the
Opponents stated that there is no denial of the bank
granting an extended loan of Rs. 3,25,00,000/-, the
Opponents further submitted that the increase in Interest

was not agreed upon by the Opponents.

With respect to paragraph 15 to 16 of the Dispute, th@;
Opponents stated that the Liquidator of the Disputant
promised the Opponents that the project would be given to

Opponents and th@reaft@r the Liquidator forced the

) “Opponent fo @nter into an agr@@m@nt and m()riga,g@ deed m‘ :

Spﬂe: of knowmg the faci Ehat ‘ih@ Op pomemg &zd; not
receive the project and the Opponents would need some

e
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(p) With respect to paragraph no. 17 of the Dispute, the
Opponents stated and denied all the allegations contained
therein. The Opponents further stated that the contentions

by the Appli

Application are untenable, Accordmgto BOOZ ALLEN -
AND HAMILTON INC. (2011) (5) S.C.C 532 has
categorically held that the parties trying to enforce a
Mortgage claim, or a Mortgage Deed would have to
approach the respcctive court and the same cannot be | s

adjudicated by the private forum such as arbitral tribunal,

Pa
LLERN Y

therefore the Arbitration does not has jurisdiction to have

n

. clalm over the prb_p}ef,’rty.’ -

(q) With respect to paragraph no. 18 & 19 of the'Dispute, the
Opponents had intimated the Disputant via Fmail

| requesting the Applicaﬁ_t's not to deposit Cheques as the

7 “Opponents are arranging for funds. Tn spile of several ~
intimation and the claimant knowing that the project was

not received by the Opponents are arranging for funds.

(r) With respect to paragraph no. 20 to 27 of the Dispute, the

Opponents stated that the cheques were given as security,
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but it was intimated by the Opponents not to withdraw
those cheques as there were no funds in it. As the
Opponents were managing funds for clearing the dues with

the bank.

With respect to paragraph no. 28 of the Dispute, the
Opponents stated that the appointment of the Arbitrator
was made unilaterally by the Disputant, the name of the
Hon’ble Arbitrator was suggested by the Disputant bank
itself. The Opponent further stated that disclosure was also.

not given while appointing the Arbifrator.

the

Opponent stated and denied the interest rate in the said
paragraph.

With respect to paragraphs 31-38 of the Dispute, the

- Opponents stated that the Hon’ble Supreme Courtin the -

matter of BOOZ ALLEN AND HAMILTON INC. (2011)
(5) S.C.C 532 has categorically held that the parties trying

to enforce a Mortgage claim, or a Mortgage Deed would

3
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be adjudicated by the private forum such as arbitral

tribunal. The relevant portion from Booz Allen and

Hamilton Inc Versus SBI Home Finance Limited And

ra) i

34. The term Arbitrability has different meanings in
different contexts. The Three facets of arbitrability,
relating to the jurisdiction of the Arbitral Tribunal, are

as under:

(i) Whether the disputes are capable of adjudication
and settlement by arbitration? That is, whether the
disputes, having regard to their nature, could be
resolved by a private forum chosen by the parties 7
(the Arbitral Tﬁb’uhal) or whether they would )
“exclusively fall within the domain of public fora

(courts).

(i) W?zether-_th:e]_d_z’;putes are covered by the

__ arbitration. ’agre'ement? -That _ is, ‘.,w/'_;'evthg;&‘.i‘théj.i |

disputes are enumerated or described in the
arbitration agreement as matters to be decided by
arbitration or whether the disputes fall under the
“excepted matters” excluded from the purview of

the arbitration agreement.
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(iii) Whether the parties have referred the disputes
to arbitration? That is, whether the disputes fall
under the scope of the submission to the Arbitral
Tribunal, or whether they do not arise out of the

 statementi of claim and the counterclaim filed before.

the scope of the arbitration agreement, will not be

“arbitrable” if it is not enumerated in the joint list
of disputes referred to arbitration, or in the absence
of such joint list of disputes, does not form part of
the disputes raised in the pleadings before the -
Arbitral Tribunal "

35. The Arbitral Tribunals are private for a chosen

voluntarily by the parties to the dispute, to adjudicate
their disputes in place of courts and tribunals which
are public for a constituted under the laws of the
country. Every civil or commercial dispum either
coniractual or non-coniractual, which can be decided
by a court,is in principle capableof being adjudicated
" and resolved by arbitration unless the jurisdiction of
the Arbitral Tribunals is excluded either expressly or
by necessary implication. Adjudication of ceriain

categories of proceedings is reserved by the

public policy. Certain other categories of cases,
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though not expressly reserved for adjudication by
public fora (courts and tribunals), may be necessary
implication stand excluded from the purview of private

Jora. Consequently, where the cause/dispute is

_arbitrable, the court where a suit is pending will refuse ..

o

| the Act even if the partzes nghz‘ have agreed upon

una’ Section

arbitration as the forum for settlement of such

disputes.
36...

37. It may be noticed that the cases referred to above
relate to actions in rem. A right in rem is a right
exercisable against the world at large, as contrasted

with a right in personam which is an interest protected

_—_— = s‘(’);le'vly against “specificindividuals. - Actions in
: pe‘rsbham refer to aclfoﬁs determining the rights and
interests of the parties themselves in the subject matter
of the case, whereas actions in rem refer to actions
ﬁdét’ermining the title to the property and the rights of
) ;,u;the partzes not merely among themselves but also; T e —
;agaznst all persons at any time clazmzng an interest in
that property. Correspondingly, a judgment' in
personam refers to a judgment against a person as
distinguished from a judgment against a thing, right,
or status and a judgment in rem refers to a judgment

that determines the status or condition of the property
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which operates directly on the property itself. (Vide
Black’s Law Dictionary.)

42. The distinction between disputes that are
capable q/ bezrg decided by arbiiration, and those
'ughfoz/z in three decisions: of this
Court. In Haryana Telecom Lid. v. Sterlite Industries
(India) Ltd this Court held: (SCC pp. 689-90, paras 4-

5)

“4. Sub-section (1) of Section 8 provides that the
judicial authority before whom an action is
brought in a matter, will refer the parfiestfé’
arbitration the said matter in accordance wzz‘h
the arbitration agreement. This, iwweVef
postulates, in our opinion, that what can be
éﬂefer;@d “to the arbitrator is only that dispute or
matter ihat the arbitrator is competeni or

-empowered to decide.

5. Theclaim in a petition for winding up is not
far money. The pehzu’)/z ﬁled Z/Mder the
Cmnpames Acz‘ wauld be to ihe eﬁ’ea ina maz’fer o
like this, that the company has become
commercially insolvent and, therefore, should be
wound up. The power to order the winding up of
a company is contained under the Companies Act
and is conferred on the couri. An arbiiraior,

notwithstanding any agreement between the
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parties, would have no jurisdiction to order the
winding up of a company. The matter which is
pending before the High Court in which the
applicationwas filed by the petitioner herein was

rela dtot ewi

v _could, not “be referredjj 0 arbztratzon and
a therefore, the ngh Court, in our opinion was

right in rejecting the application.”

46. An agreement to sell or an agreement to a mortgage
does not involve any transfer of right in rem but creates
only a personal obligation. Therefore, if specific
performance is sought either regarding an agreement
to sell or an agreement to mortgage, the claim for
specific performance will be arbitrable. On the other

hand a morigage is a transfer of a right in rem. 4

‘ mortgage suit for the sale of the mortgaged property is
an action in rem, for enforcement of a right in rem. A
suit on a mortgage is not a mere suit for money. A suit

for enforcement of amortgage being the enforcement of

”a rzght in rem, wzll have to be decided by the courts of '

law and not by Arbitral Tribunals.

47. The scheme vrelating to the adjudication of
morigage suits contained in Order 34 of the Code of
Civil Procedure, replaces some of the repealed
provisions of the Transfer of Property Act, 1882
relating to suits on morigages (Sections 85 to 90, 97,
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and 99) and also provides for the implementation of
some of the other provisions of that Act (Sections 92 to
94 and 96). Order 34 of‘z‘he Code does not relate to the
execution of decrees but provides for preliminary and

f nal decrees Zo SazZS]jz the substantive rights of

i "'"man‘gagees concemmg z‘hezr

51. If the three issues referred by the appellani are the
only disputes, it may be possible to refer them to
arbitration. But a morigage suit is not only about the

determination of the existence of the morigage or the

RGN determination of the amouni due. It is about
[ARBITRATOR) E}i\ié enforcement of the mortgage with reference (o
) MUMBAI Vi immovable property and adjudicating upon the rights.,

N ) _\éf')

) and obligations of several classes of persons, who have

the right to participate in the proceedings relating o~
the enfomeﬁwnz of the morigage, vis-a-vis the
morigagor and the morigagee. Even if some of the
issues or Que.stians in a morigage suit (as pointed out

by the appellani) are arbitrabie or could be decided by

a private forum, the issues in a morigage suit cannotbe

dwided”

(v) With respect to paragraph no. 39 of the Dispute, the

Opponentstated that the said facts arc matter of record and

require no comment from the Opponents.
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(w) With respect to the paragraph 40 of the Dispute, the
deceased Opponent No. 3 stated that the said facts are
matter of record and requires no comment from this

0O

(x) \Vlth respect to paragraph nﬂo 41 of theq Diséﬁte, Vthe
Opponent stated that the said facts are matter ofrecord and
require no comment from this Opponent. preliminary and
final decrees to satisfy the substantive rights of mortgagees

concerning their mortgage security.

(74) Accordingly, it is further seen from proceedings that after
recelpt of the said ertten Statement (Exh. 27) the matter was

posted for ev1dence of the Disputant on 30% March, 2024.

HI.  Considering the pleadings of both the Parties, it is very necessary
to frame the following issues for effectual consideration, adjudication and

~decision of this.Dispute on merits: - -~ .
ISSUES

(1) Whether this Arbitral Tribunal has the jurisdiction to try and
entertain the present Dispute as per the provisions of the

Arbitration and Conciliation Act, 19962
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(2) Do the Opponents prove that according to the judgment of Booz
Allen and Hamilton Inc (2011) (5) SCC 532, the present

Disputc is not maintainable?

Do the:Opponent Nos.1 and 2 prove that theappointment of the - - .- .

- Arbitrator was made unilaterally by the Disputant Bank and
without consent of the Opponents, as the name of the Arbitrator

was suggested by the Disputant Bank itself?

W\ (4) Do Opponent Nos.1 & 2 provc that the disclosure as resqt,lm@éix
§ "v\i, AL
under the provisions of Section 12 of the Mbitratié:“
Conciliation Act, 1996 was not given while appointing the

Arbitrator?

(S)j Does Disputant-  Bank prove its claim in Diépu‘t@ of

Rs.29,67,47, 212/- as against the Opbon@ntg along with future

interest thereon @12.5% p.a. from the date of filing the Dispute
il th dat of Avard and thereafcr, atthe same rae ofnerest

till payment or realization of the entire amount along with cost

of this Dispute?

(6) Do the Opponent Nos. 1 & 2 prove that they were pressurized

to enfer into the 3" Agreement dated 14" August, 2023 and they
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were compelled to pay interest at the rate of 12.5% instead of

5.10% p.a., as alleged in their Written Statement?

(7) Do Opponents prove that the Liquidator of the Disputant- Bank

. promised and.assured them that thy

S o

them' and acéofdingly, he forced the Opponents to enter into an
agreement and mortgage deeds, as alleged in Para 3(1) of their

Written Statement?

- (8) Whether the Disputant- Bank is entitled to claim reliefs as

prayed in Prayer Clauses (b) to (g) of the Dispute?
; 9) What order and award?
IV My ansyyers to ;he above i_sspes are as follows:
Issue No. (1): in the Affmnaﬁve, as discussed.
Issue No. (2): »in the Negative, as discussed
- TssueNo. () mtheNega“V eanlscussed e e
Issue No. (4): in the Negative, as discussed
Issue No. (5): in the affirmative, as discussed

Issue No. (6): in the Negative, as discussed
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issue No. (7): in the Negative, as discussed.

Issue No. (8): in the affirmative, as discussed to the extent of prayer

clause (b) only.

(D

ARBITRATOR'
MUMBAI

~Issue No. (9): As per order below,

V. Reasoning to the above answers are as follows:

Before going through the reasoning, it is very necessary to
examine the oral and documentary evidence given by both the

Parties one by one as follows.

It is seen from the proceeding on date 30" March, 20241 the
Disputant has submitted the Affidavit of Evidence of ghﬂ
Sanjiv Narhari Khadke, its Liquidator (Exh. 28) in support of

its claim in dispute

The said Witness Shri. S. N. Khadke on oath deposed, which

runs as it is as under: -

“I. I say that, I am liquidator of the Claimant bank
appointed by the Central Registrar of the Co-operative
Societies vide his order dated 26/11/2019 under the
provisions of Multi State Co-operative Societies Act, 2002

,.
[
<

hort ‘MSCS Act’) and my term is exiended upto 23rd

November, 2022 vide Order veceived on 12th January,
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2022. In continuation of the aforesaid order, my tenure as

Liquidator has been extended until further orders vide

dated 23rd November 2022. I am producing the copy of
the said last Order dated 23rd November, 2022 which is

and marked as Exhzbzt )

2. I say that by virtue of the power conferred on me
under Section 90 of the MSCS Act, I am entitled to give
evidence. I am conversant with the facts of the case based
on the available records of the Claimant(-Bank and also
within my personal knowledge. I am able to depose as

under:

3. I say that the Apex Urban Co-operative Bank of

Ma;hal’aS__h. traand Goa Ltd (‘in Liquidation’) is registered
una’er the Multi State Co-operative Societies Act, 1984,
now deemed to have registered under Act 38 of 2002 (i.e.
MSCS Act). I say that, by Order dated 2nd December,
2005, the Central Regzstrar Co- -operative Soczetzes
;;:;/.“-/Government of Ina’za Mzmstry of Agrzculture and (€0= e

opéeration was pleased to ora'er the winding up of the Apex
Urban Co-operative Bank of Maharashtra and Goa Ltd.,
Mumbai

4. I say that the Respondent No. 1 i.e. M/s. Silverline
Technologies Limited is a public limited company

incorporated under the Companies Act, 1956 (now
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deemed to have been incorporated under the Companies
Act, 2013). The Respondent No.2 & 3 are the directors of

the Respondeni No.1 and also guaraniorsin respect of the

advance  facilities (being subject-matter of this

i4 issued by the Deonar Industrial Premises Co-
Operative Society Ltd. (in short ‘the said Society’) and
two Plot of Land admeasuring 435.13 sq. mtrs and425.25
sq. mirs. allotted by the said Society as securities for
repayment of said advance facilities vide registered Q@egi

Qfe// of Mortgage. I say that the Claimant is seeking Award for
Q P - ~ P

2 [ARBITRATOR G recovery of money and noi seeking enforcement ofz‘he midjw |

WSl mumBA

x“ ‘(%

Mortgage Deed. However, the Claimant is merely Seekzng- s
1"’\,‘ S } (D : v"',:{;)
NG g{j/ % Order against the Respondent No. 3 to perfect his title to ™

the Morigage Property.

5. Isay that the Claimant has referved the Disputes

and Differences between the Claimant and Respondentsio
_ this Hon’ble Tribunal in terms of Clause 12 of the said
mﬁiﬂAgreeﬁ?enz Sor Further Fxfensmn Of Advance Faczlzzy .

under the provisions of Section 11 of The Arbitration and

Conciliation Act as the Respondents are not members of

-fn-m 141 1,4#!/:
.I

o
(A

and that the copy whereof has alveady been produced as
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Exhibit- ‘B’in the Compilation of Documents and request
the Hon'ble Tribunal to mark the same as Exhibit. I say

that the said Agreement is signed by me on behalf of the

Claimant as its Liquidator. I admit and confirm the

xtension of Advance Facility. The said Agreement Jor -
| Furihéf Extenszonof Advance Faczlztylsalso szgned by
Mr. Srinivasan Pattamadai Sithapathy and My Ravi
Ramchandrapuram Subramanian as 1st Guarantor and
2nd Guarantor respectively in my presence and also in
presence of 4 Witnesses. Mr. Srinivasan Pattamadai
Sithapathy has signed the said Agreement for Further
Extension of Advance Facility in presence of Mr. M B
Jambhekar and Mr. Dattatray D. Ikke. Similarly, Mr. Ravi

- Ramchandrapuram Subramanian signed the said

: Agrqéﬁiteﬁn»t for Further Extension of Advance Faczlzty in

| presénéé of Mr. Prasad S Kolaskar and Mr. Shashikant B
Bhalekar. The said Witnesses of the Respondent No. 2 and
Respondent No.3 had signed the said Agreement for
Furthef'Extensz;()_n of Advance Facility as Witnesses in my

Ui presence. Moreover,  the. said.- Agreement - for- Further . i

Exténsion of Aa’vance Facility is signed by the said M.
Srinivasan  Pattamadai Sithapathy and Mr.  Ravi
Ramchandrapuram Subramanian for and on behalf of
Respondent No. 1 Company in their Capacity of Directors
thereof in presence of myself as well as the said 4

Witnesses i.e. Mr. M B Jambhekar, Mr. Dattatray D Ikke,
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Mr. Prasad S Kolaskar and Mr. Shashikant B Bhalekar |
hereby identify the signatures of My Srinivasan

Pattamadai Sithapathy, Mr. Ravi Ramchandrapuram
Subramanian (Directors) and Mr M B Jambhekar. My

' nzf B Bhaiekar (W z‘nesses); The said Agreemenl‘"‘
| an Fw‘fhmf' Extension ofAdmwo Facility was Sigifzed by
all the concerned parties and their Witnesses in presence
of Adv. S N Danage, Notary, Government of India. 1
identify the Signatures and Stamp of the said Notary who

has signed and put his stamp in my presence.

6. I'say that, the Respondent No.1, with Authorities of
its Board of Directors, applied for advance facilities to the
Claimant and that the Claimant- Bank Sancticm‘:e:@j’-.j e

advance facilities upto Rs. 25,00,00,000/- (Rupees L

Twenty-Five Crores Only) on persanai’ guamntee of the
Respondeni No.2 and 3 to enable the Respondent-
Company to attain the sziecZive coﬁcemz’ng co-operative
sector vide its letter dated 3vd M’arc;’é, 2020 and that the
Respondents vide their letter dated 5th March, 2020
accepted ihe terms and conditions recorded in the said
Sanctioned letter. The said letter dated 5th March, 2020
was signed by the Respondent No.2 and 3 on behalf of the
Respondent No.l1. The Respondents had executed an

Agreement styled as “Advance Facility Agreement” dated

LEE 222254

17th March, 2020 (hereinafier veferred to as the “said
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Advance Facility Agreement”) and other requisite
documents. I hereby call upon the Respondents to produce

their Minutes Book of the Board of Directors containing

the Resolution authorizing the Respondent No.2 and 3 to

Respondents and the relevant correspondence made
between the parties in this regard. I am producing the said
Advance Facility Agreement dated 17th March, 2020 the
copy whereof is already produced as Exhibit — ‘C’with the
Compilation of Documents. 1 request the Hon ble
Tribunal to take the said Advance Facility Agreement on
record as mark the same as Exhibit. I admit and confirm
the execution and contents of the said Agreement for

Advance Facility. The said Agreement for Advance

' ' Fac:z'lz"ty:'_ zs also signedr bv My Srinivasan 'APattomadoii
Sithap.athy and Mr  Ravi  Ramchandrapuram
Subramariian as Ist Guarantor and 2nd Guarantor
respectively in my presence. Moreover My Srinivasan

Pattamadaz Sithapathy has szgned the sald Agreement for

A""T'Zfand on behalf of Respondent No.-1 as- Dzrector and =

Authorized Signatory thereof. I identify the signatures of
My, Srinivasan Pattamadai Sithapathy and Mr. Ravi

Ramchandrapuram Subramanian.

7. Isay that the Bank disbursed an aggregate sum of
Rs.18,00,00,000/- (Rupees Eighteen Crores Only) on

Page 88 of 207



Arbitrotion Case No.1/2024

different dates, as detailed below, on the terms and
conditions recorded in the said Advance Facility

Agreement (Exh. -'C’to the Compilation of Documents).

SR NO. DATE AMOUNT (RS.)
b 28/05/20«20 6.00 'C?”Q??QS ’
5. [22/06/2020 | 6.00 Crores
3. 07/08/2020 5.00 Crores
4 27/08/2020 1.00 Crore
TOTAL: 18.00 Crores

8. I say that as per Clause 6 of the said Aa’v}
Facility Agreement the Respondents were uabl@_.
repayment / refund of facilities within 24 months ﬁom fhe
date of first disbursement or 31st March, 2022 whzcheveif

is earlier. The Clause 6 (b) provides inferest at the rate of
5.10% per annum compounded quarterly.  The
Respondents o issue undated account payee cheques
fowards repayment of the said Advance Facilities. I submit
that Clause 18 of the said Agreement provides that the

- Claimant shall haveright to appropriate the amountspaid -
by the Respondents in such manner detailed in the said

Agreement and at the sole discretion of the Claimant.

g I'say that as on 31st March, 2022, the Respondents
were liable to pay sum of Rs.19,67,28,577/- (Rupees

Nineteen — Crores  Sixty-Seven  Lakhs — Twenty-Fight

Page 89 of 207



- i s Arbitration Case No.1/2024

Thousand Five Hundred and Seventy-Seven only)
inclusive of aforesaid Principal amount plus interest
thereon. The said amount does not include the processing

charges and relevant expenses. The Respondents vide

__ their balance confirmation letter dated 12th J

Rs. 1 9, 42 51, 866/— (Rupees Nzneteen Crores Forty-ﬁvo
Lacs Fifty-One Thousand Eight Hundred Sixty-Six Only)
as at 31.12.2021 and agreed and undertook to pay the
same on or before 31st March, 2022. I am producing the
said balance confirmation letter dated 12th January, 2022
togetherwith its forwarding letter and request the Hon ’ble
Tribunal to take the same on record. The said
Confirmation letter dated 12th January, 2022 together
with its forwardmg letter are signed by the Respondent
No Zand 3as Dzrectors of theRespondentNo 1. The said

letter bears the round rubber stamp of Respondent No. 1.
I am familiar with the signature of the said Mr. Srinivasan
- Pattamadai Sithapathy and Mr. Ravi Ramchandrapuram

Subramanian ~and that I identify their respective

- signatures “appearing on-the-said--Confirmation-létter-
including its forwarding letter.
10.  Isay that the Respondent No.l in the Meeting of its
Board of Directors held on 4th April, 2022 admitted the

liability of Rs.19,67,28,577/- and issued 6 cheques in
Javour of the Claimant drawn on ICICI Bank Ltd.
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Chembur Branch towards repayment of the Principal
advance facility and also the interest accrued thereof

(excluding the processing fees) the details of which are as

Jollows :
;| Cheque frmor

S ey
31/03/2022 | 000516 6,00,00,000
31/03/2022 | 000517 6,00,00,000
31/03/2022 | 000519 5,00,00,000
37/03/2022 | 000520 1,00,00,000
31/03/2022 | 000521 1,42,51,866
37/03/2022 | 000522 24,76,711 ~ -
TOTAL 19,67,28577 | ..

I am producing the Certified copy of the said BQQ%X:
Resolution of the Respondent No.l dated 4™ April 2022
(copy whereof is already annexed as Exhibit-‘E’ to the
compilation of document)  duly certified by the

Respondent No.I through its Directors i.e. the Respondent

- No.2 and the Respondeni No.3. I request the Hon’ble - L

Tribunal to take the same on record and marked as
Exhibit . I hereby call upon the Respondent to produce
Minutes Book of the Board of Directors of the Respondent
No. 1 containing the said Resolution dated 4th April,

2022. The said Resolution also bears the rubber stamp of

NS . i Eed A R vobEBNFTE L ZSAY LRI I l’&tl UJ

the Respondent No.I with initial of the Respondent No.2.
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I am familiar with the signatures of the Respondent No.2
and 3 and I hereby identify their signatures appearing on
the said certified true copy of the Board Resolution of the
Respondent No.1 dated 4th April, 2022.

say_that in terms. of the sazd Board Resolution

dated 41h. Aprzl 2022 the Respondents zssued balance e
confirmation and forwarded the aforesaid 6 cheques (as
detailed hereinabove) vide its letter dated 5th April, 2022.

I say that, vide its said letter dated 5th April, 2022, the
Respondents recorded ‘By our letter dated 29/03/2022, we
have requested your kind good-self to grant time for
repayment by depositing aforesaid Cheques, on or before
21/06/2022°. I am producing the said letter dated 5th
April, 2022 (copy whereof is annexed as Exhibit- ‘F’to the
compilation of document) with the request this Hon 'ble
T3 riﬁbnnat to take the same on record and mar/ted as Exhibit
__- The said letter is signed by the Respondent No.l and

2 as Directors of the Respondent }NO.I. The said letter
bears the stamp of the RespondentNo 1 wzth znztzals of the
Respondent No 2

] 2. ] say that in view of the znabzllty of the Respondent
No. 1 to make repayment of the amount disbursed under
Advance Facility Agreement, the parties to the Agreement,
after negotiations, entered into an Agreement styled as
‘Advance Facility Extension Agreement’ which was

executed on 31st March, 2022 by and between Claimants
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& Respondents. I am producing the said Advance Facility
Extension Agreement dated 31st March, 2022 (the copy
whereof is already annexed as Exhibit-‘G’ 1o the
Compilation of Documents). I request the Hon ble

. I rzbunai 10, take zhe same on

cord -@d mark as.reques

+ doebd it
X

N z‘hebifan ble Zmburza[ to mark l‘he same as Exhzbzi The
/17 /i/)ﬁ, Wﬂc" ;

id Ad Facility Extension AS/'KC men

Gy

82,
,,\;3‘*

signed and execute he Claimants and the respective
Respondent No.l to 3. The said Advance Facility
Extension Agreement was signed by the Respondent No.3
on behalf of the Respondent No.l as its Director and also

in his personal capacity as guarantor. Similarly, the s a id‘ e

Advance Facility Extension Agreement is signed also. by

the Respondent No.2. The Respondent No.2 and 3 Szgne‘d;

the said Agreement in my presence and I signed the Sma’ :

Advance Facility Extension Agreement on beha{f of ihegh

. T Claimant. That by the said Advance Facility Extension
Agreement, the period for the advance facility was
extended with modifications of certain terms of the
arfginal Advance Facility Agreement as pointed out in

* para9 of the Statement of Claim. I submit that as pointed
out in para No.9 of Statement of Claim, Clause 3, 5, 6, 7,
8, 19, of the said Advance Facility Extension Agreement
stand modified.  The important terms and conditions of
the said Advance Facility FExtension Agreement as
veady reproduced in para 9 of the

Statement of Claim.

Page 93 of 207



Arbitration Case No.1/2024

13. I say that, thus, under the said Advance Facility
Extension Agreement, the Respondents admitted their

liability to pay Rs.19,99,14,606/- (Rupees Nineteen

Crores Ninety-Nine Lakhs Fourteen Thousand Six

| perzod of 75 a’ays for repayment of the said outstandzng'
amount of ‘Advance Facilities’ from Ist April, 2022 and
ending on 14th June, 2022. By the said Advance Facility
Extension Agreement, the rate of interest has been
modified/ replaced by compounding interest of 12.50%
p.a. to be calculated at quarterly rest in place and instead
of interest @ 5.10% p.a. The said modification in interest
rate is made effective from 0l1st April, 2022.

14. 1Isay that as stated hereinabove in the said Advance

Faczlzty Extension Agreement Respondent No.. 1 2&3°

Jjointly and severally admitted and confirmed the liability
of Rs.19,99,14,606/- (Rupees Nineteen Crore Ninety-Nine
Lakhs Fourteen Thousand Six Hundred and Six Only) as |

- on 3 I St March 2022 zncluszve of znterest and Processzng :

- Charges and relevant leviés as per Clause 6(c) of the saza’}'

Agreement.

15.  Isay that the Respondent No. 1 issued the said six
cheques as mentioned in para 10 hereinabove under
signature of its Managing Director i.e. Respondent No. 2
Jor an aggregate sum of Rs.19,67,28,577/- (Rupees
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Nineteen Crores Sixty-Seven  Lakhs Twenty-Eight
Thousand Five Hundred and Seventy-Seven Only)

(excluding the processing charges) all dated 31st March,
2022 and drawn on ICICI Bank, Chembur Branch,

cility Agreement and the
e A P ¥ S Fe N s "

said Advance Facility Extension Agreement may

collectively be referred to as “the said Agreements”.

16. I say that all the said six cheques on their

presentation were dishonored by Respondents’ Bank i.e.

JICICI Bank, Chembur Branch, Mumbai on gmund'af

Sfund insufficient’. The Claimant demanded the amaugﬁ"

dishonored cheques by issuing written demand i;i;@

’<i
i

dated 22nd July, 20?? but the Respondents havefazléa

neglected to pay the amount as demanded and as a resu?t;
the claimant Bank (through its General Manager) has
ﬁ!ed' Criminal Cdmplainz No. 4101 of 2022 against
Respondents under Section 138 & Section 141 of the
Negotiable Instruments Act, 1881 and that the said

Complaint is pending on the file of the Metropolitan

Magistrate, 33rd Court, Mumbai.

17.  Isay that during the pendency of the said Criminal
Complaint, on request of the Respondent No. 1 and its
Directors (i.e. Respondent No. 2 & Respondent No.3), the

claimant Bank was obliged to grant further facilities by
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way of permitting to withdraw to the extent of

Rs.3,25,00,000/- (Rupees Three Crores Twenty-Five

Lakhs only) out of the balance sanctioned limit of advance

Jacility of Rs. 25,00,00,000/- (Rupees Twenty-Five Crores

Crofe;.; | TWéﬁiy;Foi)f | Lakhs Forzwt»’e‘énA N housand | Szx
Hundred and Six only) with further interest at the rate of
12.5% thereon to be calculated at Quarterly rests. The
said further withdrawal was allowed keeping in mind
commercial expediency but on condition that the
Respondent No. 3 shall mortgage his two immoveable
properties and accordingly the Registered Deed of Simple
Mortgage cum Memorandum of Recording Deposit of
Title Deeds dated 29th November, 2022 was executed by

the Respondents infaVbur'of the claimant Bank, which has
been‘regis-tered on 29th November, 2022 under Document
No. 23050/2022 in the Office of Sub-Registrar, Kurla-5,
Mumbai) securing the entire Advance Facilities,

hereinaﬁé_r_}’eferred to a’s._'ﬂthe: “said Mortgage Deed’ )T

“iisaythat on execution f’offthe‘;sa'id,-;'Martgage Deed, the -
repaym.éﬁt;period of Sdid Advance Facility was further
extended up to 30th June, 2023 by permitting the further
withdrawal of the sanctioned advance facilities. | say
that, thus, by the said Mortgage Deed, Respondent No. 3
morigaged properties as mentioned therein. The said

Mortgage Deed also recorded the terms and conditions of

Page 96 of 207



Arbitration Case No.1/2024

the guaranieeand also created floating charge over assets
of the Company. I am producing the said registered
Mortgaged Deed (the copy whereof is already produced
as Exhibit-'H’ to the Compilation of Documents) and

rgg_z{esz_gh;e” HQ ’fyle Tmbunal to. Zake z‘he sarms d.

" as marked as Zf,xhzbzt M The saza’ morz‘gaged Deed é’ubf

Respondent No.3 as guarantor and also both have signed
Jor and on behalf of the Respondent No.l as its Director.
The said mortgaged Deed is signed by me on behalf of the
Claimant Bank in the capacity of its Liquidator. I am

Jamiliar with the signatures of the Respondent No.2 and 3.

and I hereby identify their signatures appearing on f,lze
said morigage Deed. I say that, Respondents have duly-

received the amount of further facilities. The said zwd’ :

morigaged properties mentioned in the said MGr’Zgage

o | Deed may be hereinafter veferved to as the “said
- Mortgaged Properties”. The Martgage was  also
registered with the Office of the Registrar of Companies
‘Mumz’mz under SRN AA1190374 and C/m;ge ID as -
100656326 with date of cveation as 29th November 2022
for a sum of Rs. 23,34,14,606/- (Rupees Twenty-Three
Crores Thirty-Four Lakhs Fourteen Thousand Six

Hundred and Six only).
5% Vhp crisd AAdnwtorrorp Mood cmpritznallny wypn o thot
£ A FEE SLLLAE AVEUT &é;(/&zsﬁ g ol VIV 2N | CL/%IMVML&(}/ IJIUVLMKO 1 242%14

the Bank may act against Respondent Nos. 2 & 3 as if
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Respondent Nos. 2 & 3 are principal debtor/s of the Bank.
In the said Mortgage Deed, Respondent Nos. 2 and 3 as

Guarantors agreed that any legal action or proceeding

(arising out of Guarantee incorporated under the said

said Mortgage Deed, Respondents appointed and
nominated the Liquidator as their Constituted Attorney for
sale, transfer, assignment, alienation, deal with, etc., of

the Mortgaged Properties.

19. I say that the Respondent No. 3, subsequently,
executed in favour of the Liquidator of the Claimant
registered Power of Attorney dated 5th September, 2023

: / ~in respect of the Mortgaged Properties so as to enable the

. Ligquidator of the bank'to realise the outstanding amount
of the Advance Facilities by selling, transferring,
assigning, etc., of the Mortgaged Properties(possession
whereof is alreadywith the Claimant) without intervention
of the Court and other powers as set-out therein. I am

m_produczng the said regzstered Speczal Power of Attorney o

Y dated Sth September 2023. (a copy whereof zs producea’ A
as Exhibit- ‘I’ to the Compilation of Documents) and
request the Hon ble Tribunal to take the same on record
and marked as Exhibit . I am familiar with the

signatures of the Respondent No.3 and I hereby identify
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his signature appearing on the said Special Power of

Attorney dated 5th September, 2023.

20. I say that the parties to the said Morigage Deed

also executed Indemnity Bond cum Declaration dated 3vd

9“33 ; ‘5 er-2022- by which-ithe: ﬁesp 0nd ents:have gzven

“indemnity and made declaration in favour of the Bank, as
more particularly recorded therein. It is pertinent to note
that Respondents in the said Indemnity Bond Cum
Declaration dated 03rd December, 2022 inter alia
recorded having knowledge of pendency of the said

criminal complaint and receipt of demand notice and also

receipt of the copy the criminal complaint. I say that,
Respondents have violated the said Indemnity:

Declaration by not returning the two Share Cerz‘gﬁ ate ':

 Nos. 7 and 14 concerning the said Morigaged Properties.

Thus, Respondents have violated the said Indemnity Bond
Cum Declaration. 1 submit that as per legal advice, in
addition to the contractual civil liability, the Respondents
.may also be liable to be prosecuted for cheating, forgery,
elc., pums*hable Wzder the Indian Penal Code. I submit
"ihaz‘ the Respondent have commzz‘ted Seveml breaches of |
| Indemnity Bond cum Declaration dated 03rd December
‘ 2022. I am producing the said Indemnity Bond cum

, ey e
Declaration (copy whereof is produced as Exhibit-'J’ to
?( s {MYK\WV";}/V?(Y/'\M /')'f iﬂ}mrmlmﬁnvyrnx /vm/\f % L3 RSO ﬂ(ﬂf Zj/\"/@ ’l”\i/“
LFLE. X USEFL ELLLLERSFE UJ UUL/M!ILG./ILE;J/ EALTERAL LPILC i@&!l/ﬁ@h)& LBUIFE LILC

Tribunal to take the same on record and marked as
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Exhibit- . The said Indemnity Bond is signed by the
Respondent No.2 and 3 in their personal capacity and also

Jor and on behalf of the Respondent No.1 as its Directors

and that I signed the same on behalf, of the Claimant. I am

heir szgnatures appearing on the"

sazd Indemnzly Bond cum Declaratzon

21.  Isay thatin repayment of amount due and payvable
under the said Agreements read with the said Mortgage
Deed, Respondent No. 1 issued Jollowing nine cheques for
aggregate sum of Rs. 25,14,14,606/- (Twenty-Five Crores
Fourteen Lakhs Fourteen Thousand Six Hundred and Six
Only) all dated 26th June, 2023 drawn on State Bank of
~India, Malad (West) Branch, Mumbai towards repayment

. ofAdvances together-wzth interest thereon calculaied upto .

| 31st December 2022 and expenses along wzth charges -
debited upto 31st January, 2023 excluding the processing
feés and other charges débited to the account of the
Company maintained in the books of the Bank:

| 5% No. ChequeNumber Yo : Amoun t e s
1. 613620 | 6,00,00,000
2. 613621 6,00,00,000
3. 613622 5;00,00,000
4. 613623 1,00,00,000
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5. 613624 1,42,51,866

6. 613625 24,76,711

7 613626 60,00,000

9. |613628 3,66,86,029
TOTAL = 25,14,14,606

All the aforesaid cheques issued by the Respondent No. 1

are signed by Respondent No. 2 ie Mr. Srinivasan -

Pattamadai Sithapathy in his capacity as the Managing

. . . . R iRV ot
Director / Authorised signatory of the Company. - The’
L AL

above referved cheques at Sr. Nos. 1 to 6 are in lieu 0 dﬁgi

in addition to earlier dishonoured cheques No. 000516, -+

000517, 000519, 000520, 000521 and 000522 all drawn

on ICICI Bank, Chembur Branch, Mumbai, as mentioned
hereinabove, which are subjeci maiter of the Criminal

Complaint No. 4101 of 2022 under Section 138 and 141

- of ithe Negotiable Instruments Act, 1881 and pending on- = ==

the file of the Metropolitan Magistrate, 33" Court,
Mumbai.

22. I say that after issuing and handing over the
aforesaid nine cheques, Respondent No. I vide their E-

mail dated 30" June, 2023 re

not to deposit cheques, as the Respondents were in process
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of raising funds to completely discharge the liability to the

* claimant Bank and that Respondents requested the
claimant Bank for extension upto 15" July, 2023. I say
that, thereafier, Respondents requested for further
extension upto 30" August, 2023 for repayment so as to
enable them to arrange funds. I say that Respondent
assured the Claimant and also undertook that the said
cheques would be honored and paid by the Respondents’
bank ie. said State Bank of India, any time after 30"
August, 2023.

23. I say that it is admitted and confirmed by
Respondents that to show Respondent’s bonafide to repay
the advance facilities availed within extended period and
| as agreed thereto, Respondent No. 3 had on 1°' July, 2023

voluntarily handed over to the Liquidator of the Claimant

. Bank, the peaceful physical possession of the said
Mortgaged Properties, more particularly described in the
Ist Schedule and 2nd Schedule of the said Mortgage
Deed. While handing over the possession, the Respondent
No. 3 assured and undertook to the Liquidator to get his
title to the said Mortgaged Properties perfected by getting
two Share Certificates transferred in his name and
returning the same to the Claimant within 30 days as
recorded in the said Indemnity Bond cum Declaration
(Exh. — J’ to the Compilation of Documents). I say that
the Respondents have deliberately failed to return the said
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two Share Certificates, as per undertaking/ assurances
within 30 days or even 1ill date. Thus, Respondents have
commiited breach of ithe Agreement/s and their

undertaking/s.

24. Isay that by Agreement for Further Extension of
Advance Facilities dated 14" August, 2023 (Exh.- ‘B’ to
the Compilation of Documents) executed by & between
the Claimant (therein referred to as the bank/morigagee),
Respondent No. 2 (therein referred fto as the ‘st
Guarantor’), Respondent No. 3 (therein referred to as the
‘2nd Guarantor/ Morigagor’) and Respondent No. 1
(therein referred to as the ‘Company’) wherein above
referved amongst other facts are recorded, admitted and
confirmed and that Respondents were granted time for ve-

payment upto 30th August, 2023. The Claimant states that

thus the Respondents have admitted & confirmed the
above referred amongst other facts, as recorded in the said
Agreement for Further Extension of Advance Facility
dated 14" August, 2023, (Exh. - ‘B’ to the Compilation of
Documents) (hereinafier referred to as the “said Last
Agreement”). I say that the Respondents have recorded
and confirmed having issued and handed over to the
Claimant post-dated cheque of Ks.3,30,18,587/- bearing
No. 613563 dated 30th August, 2023 drawn on the

- o, ,
Companv’s RBank A

epsiade y LFareiv L

Malad West Branch, Mumbai under the signature of ihe
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Respondent No. 2 as Managing Director/Authorized
signatory thereof. The Important Clause Nos. § to 11 of
the said Last Agreement are reproduced in para 21 of the

Statement of Claim.

25. I say that by Claimant’s Advocate’s two separate
Demand Notices both dated 10th October, 2023, the
claimant Bank informed the Respondents that,
Respondents’ 10 (ten) cheques (as mentioned in Para. 21
above and Para. 24 above) i.e. Cheque Nos. 613620,
613621, 613622 , 613623, 613624, 613625, 613626,
613627,613628 and 613563 issued by Respondent No. 1
were dishonored and returned unpaid by the Respondents’
bank ie State Bank of India, Malad West Branch,
Mumbai (when presented for payment as per Respondents

request through the Claimant’s bank i.e. Janata Sahakari

- Bank, Fort Branch, Mumbai) on the ground of
‘insufficient fund’ vide OW Return Memo all dated 21st
September, 2023 issued by the said State Bank of India. I
say that all the Respondents have been duly served with
the said two Demand Notices through Registered Post AD.
In the first Demand Notice, the claimant Bank has
demanded the amount of six dishonored cheques bearing
No.000516, 000517, 000519, 000520, 000521 and
000522 all dated 26th June, 2023.

26. I say that in the second Notice, the Claimant

demanded the amount of said dishonoured four cheques
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bearing No.613626, 613627, 613628 and 613563 all
drawn on State Bank of India, Malad West Branch,

Mumbai.

27. I say and submits that in the said boith Demand
Noticesfor total sum of Rs. 28,44,33,193 /- (Rupees
Twenty Eight Crores Forty Four Lakhs Thirty Three
Thousand One Hundred And Ninety Three Only), I
recorded that Respondent No. 2 &Respondent No. 3 are
not only liable to pay on the ground of Respondeni No.2
&Respondent No. 3 being Guarantors but also on the
ground that Respondent No. 2 and Respondent No. 3 were
and are Managing Director/ Directors of Respondent No.
I who at the time of issuance of aforesaid cheques and

dishonor thereof were in-charge of and were responsible

fo the company for the conduct of its business as well as
the company. Hence, Respondents are liable to be
prosecuted in the event the Company fails to comply with

this Demand Notice.

28.  Isay thatinspite of receipt of said Demand Notices,
Respondents have jailed and neglected to comply with
both the Demand Notices by not making payment of all or
any of the dishonored cheques within a period of 15 days
or even thereafier till date. As a result, the claimant Bank
has filed two separate Criminal Complaints being
Summary — Case  /506730/2023  and  Summary
Case.506731/2023 against Respondents u/s 138 and 141
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of the Negotiable Instrument Act, ]881 in the Court of the
Ld. Metropolitan Magistrate, 33rd Court, Ballard Pier at
Mazgaon, Mumbai in terms of Clause 8 of the said Last
Agreement dated 14th August, 2023. The said Criminal
Complaints are pending before the Ld. Metropolitan
Magistrate 33rd Court, Ballard Pier at Mazgaon,
Mumbai. I say that the said Ld. Metropolitan Magistrate
has taken the cognizance of the said two Criminal
Complaints and that the said Hon 'ble Court was pleased
to issue process against the Respondent No.l to 3 under

Section 138 and 141 of the Negotiable Instrument Act.

29. I say that Respondents have committed breach of
all the Agreements and also their undertaking and
assurances. I say that the Respondents have also failed to

complete and get perfected their title to the said

Mortgaged Properties and also committed various
breaches of and non-compliance of the said Agreements
including the said Last Agreement, Mortgage Deed,
Indemnity Bond cum Declaration, etc., resulting into
several disputes and differences of which some of such
disputes and differences have been recorded in the Notice
dated 30th November, 2023 and demanded the
outstanding sum of Rs.28,44,33,193/- (Rupees twenty-
eight crores forty-four lakhs thirty-three thousand one
hundred and ninety three only) with further interest @
12.5% thereon to be calculated from 1st September, 2023
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1ill payment or realisation or called upon to comply with
reéw'siiian made therein. I am producing the copy of the
said Demand Notice cum Invocation of Arbitration dated
30th November, 2023(copy whereof has already been
produced as Exhibit - ‘K’ to the Compilation of
Documents) addressed to the Respondents by the
claimant’s Bank Advocaie and requesi the Hon 'ble
Tribunal to take the same on vecovd and marked as Exhibil
.1 admit and confirm the contenis of the said Demand
Notice dated 30th November, 2023 and signature of Mr.
Kirit J. Hakani, Advocate for the Claimant appearing
thereon. I am familiar with the signatures of my Advocate
and that I hereby identify his signatures appearing on the
said Demand Notice. I say that the Respondents were
served with the said Notice dated 30th November, 2023 by

registered post and also by email.

30. I say that inspite of the receipt of the said Notice

dated 30th November, 2023, the Respondents deliberately

failed and neglected to comply with the requisition

contained in the said notice dated 30th November, 202 3.

31 Isaythatuponjailure of the Respondents to comply
with the requisition contained in the said notice dated 30th
November, 2023, the arbitration agreement automatically
stood invoked in terms of the said notice and accordingly,
as a Liquidator on behalf of the Claimant appointed and

referved the matter to this Hon'ble Tribunal vide Letter
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dated 18th December, 2023 written by me on behalf of the
claimant Bank and that the said appointment letter was
Jorwarded to the Respondents through the Advocate for
the Claimant vide his letter dated 18th December, 2023,

The vmd Notices / letters were served upon the

Respondents by emall andalso by the regzstered post T, hé";i":
Respondents have duly received and even otherwise well
aware about the appointment of this Hon 'ble Arbitrator

and matlter referred to the arbitration by the Claimant.

32.  Isay that the Respondents have agreed to pay and
accordingly they are liable to pay the claimant Bank the
interest at the rate of 12.50 % P.A. on the outstanding
amount of Rs. 28,44,33,193/- (Rupees twenty-eight Crores
Jorty-four lakhs thirty-three thousand one hundred and
ninety-three only) as on 31st August, 2023 and that the

said interest to be compounded at quarterlyrest as per the
said Agreements read with the said Mortgage Deed and
last Agreement dated 14.08.2023. Thus, I say that the
interest is based and supported by the Agreements
executed by and between the parties. It is submitted that
the said liability of the Respondents is supported by the
dishonored cheques and therefore, they are liable to pay
interest @, 18% p.a. as per Section 80 of the Negotiable
Instrument Act. However, I am claiming only contractual
rate of interest @ 12.5% p.a. on the dishonored cheques
Jor an aggregate value of Rs.28,44,33,193/- (Rupees
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twenty-eight crores forty-four lakhs thirty-three thousand

one hundred and ninety-three only)

33.  Isaythatason 31st December, 2023 there was due,
owing and pavable by the Respondents to the Claimant
sum of Rs.29,67,47,212/- (Rupees twenty-nine crores
sixty-seven lakhs  forty-seven thousand two hundred
twelve only) as per particulars of the Claimant’s claim
(Exhibir- ‘L’ to the Compilation of Documents) with
Jurther interest al 12.50 % P.A. to be compounded at
quarterly rest with effect from 01.01.2024 till payment or

realization.

34, In the circumstances, I have filed Statement of

Claim before this Hon'ble Tribunal and that the said

Statement of Claim was signed and declared before Zhe
Notary Adv. K.N. Solunkeon 30" December, 2023. T admit
the contents of the Statement of Claim and also adwmif my
signature appearing on the said Statement of Claim

including on verification clause. — which is at Exh

35, Isaythaton 23rd March, 2024
I and 2 filed their belated Writien Statement and the same
has been laken on record by this Arbitral Tribunal by
sefting aside “No W.S. Order” passed on 17.03.2024
against the Respondent No. 1 & 2. However, the “No W.S"”
Order against the Respondent No. 3 is already passed and
that this liability of the Respondents are joint and several

towards the Claimant-Bank. I say that, the contentions
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raised in Para 2. b., 2. c, 2. g, 2. j, 2. k, 2. L. of the
Written Statement are totally false and frivolous and based
on hypothetical thinking and far from truth and also not

supported by the records of the Claimant-Bank and put the

Respondents to the strict proof thereof. I deny the

allegations made against me in the Written Statement. | =~

never represented myself as an influential well-connected
person. I deny having made assurance to the Respondents
that the Liquidator will land this project with the help of
Government to the Respondent No. 1, as alleged. I deny
the alleged assurance given by me as recorded in Para 2.
J- However, it is true that in the year 2020, the Disputant-
Bank funded Rs. 20,00,00,000/- to the Respondent No. |
on an interest rate of 5.10 % p.a. as stated in Para 2. f I
deny having submissions of details of the end use by the

Respondent to the internal Auditor of the Apex Bank as

alleged. I deny that the Advance facility was extended on
understanding that the advances will be refunded by the
Respondents out of the funds received from the
Government as dlleged in Para 2. i. I strongly deny the
allegations made against me in Para 2. m. and put the
Respondents to the strict proof thereof. The allegations
against me in the Written Statement are far from truth,
devoid of merits, ill-motivated, afier-thought and made
with an abortive attempt to escape from the legal
liabilities. I deny having pressurize the Respondents to

enter into an Agreement dated 14th August, 2023 as
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alleged. The allegation of pressuring to enter into an
Agreement dated 14" August, 2023 or any other

agreements is_first time made and the same is after

thought, ill motivated and far from truth. T deny the

contents thereof, I deny that the Ld. Sole Arbitrator was

appointed by the unilateral decision of the Applicant as

alleged, butin fuct the Ld. Arbitraior &s appoinied by due

consent of the Respondents as per Agreement dated ] 4%

August, 2023.

36. I say that throughout in the Written Statement.
particularly in Paras 3 & 4 thereof, the Respondents have
not denied the execution and contents of the documents/
papers, particularly Exhibit - B, C, D, E, F G, H I Jto

the Statement of Claim. The Respondents have not denied

the receipt and contents of the demand notice cum
invocation of the Arbitration dated 30" November, 2023
(Exhibit- ‘K’ 1o the Statement of Claim). I submirt that the
allegation of the appointment of Ld. Sole Arbitrator
unilaterally is devoid of merits, far from truth and even
otherwise not relevant for the obvious reason that the
Respondents have participated in the Arbitral proceedings
and also filed various Applications including the Written

Statement.

37. With reference to Para 3 of the Written Statement, |
repeat and reiterate the contents of Statement of Claim

and deny anything stated in the said Written Statement
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Which are inconsistent therewith and contrary thereto. I
say that there is no Dispute regarding the rate of interest
because the Respondents have issued cheques towards

principal and agreed rate of interest. I deny having use of

any pressure on the Respondents to execute any document.

I sayihat the documents mé;ﬂioned in Statément ofClazm o
were Signed and executed by the Respondents at their free
will and without any coercion. The allegation of
pressuring the Respondents by me is first time made with
ill-motive. Infact, the Respondents have acted upon the
documents as evident from the dishonoured cheques. I say
that as stated in Para 4 hereinabove, I am not seeking
enforcement of the said Mortgage Deed and therefore
what is stated in Para 4 of the Written Statement is

irrelevant and unjustified.

38. In view of the admission of the execution and

contents of the documents, it is fit case to pass Award on
admission as for the reason that the entire claim for the
Disputant-Bank is based on documents as supported by
the dishonoured cheques issued by the Respondents for the
repayment of Advance facilities with agreed rate of

interest.

39. I hereby request and pray to this Hon ’ble Tribunal
to make and publish Award as prayed with costs for save
and except the reliefs given up vide my Advocate pursis

dated 2" March, 2024.”
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Thus, after examining the Liquidator by way of his Affidavit of
Evidence (Exh. 28) on date 30" March 2024, the Disputant-
Bank closed its evidence by Pursis (Exh. 29) on date 30™ March
2024. In view of this, the matter was closed for evidence of the

Opponents on date 13/04/2024.

On date 13/04//2024, the Td. Advocate Shri. Adit Desai for the
Opponent Nos. 1 & 2 submitted Application (Exh. 30) praying
therein that the Opponent Nos. 1 & 2 be allowed to cross
examine the witness of the Disputant. Considering the Say of
the Disputant and considering the oral submissions of both the
Ld. Advocates, this Tribunal rejected the said Application (Exh.
30) by an order dated 13/04/2024 and dirccted the Opponcnts
to submit their Affidavit of Evidence in support of their claim,
if they are inferested on next date without fail ie. on date
20/04/2024. [The copy of the said Order is below Application

(Exh. 30)].

It is seen from proceeding that on date 20/04/2024, the

have filed Application (Exh. 33) under Section 16 of the

Arbitration and Conciliation Act, 1996. The said Application
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of the Oppxonent Nos. 1 & 2 (Exh. 33) was also decided by
considering the Say of the Disputant (Exh. 35) and oral
submissions of both the Ld. Advocates by an Order dated
30/04/2024 and re]ected the said Application by holdmgthat the |
present arbltratlon proceedmg is maintainable in 1ts present
form and this Tribunal has the only jurisdiction to try and
entertain the present arbitration proceeding as per the provisions
of the Arbitration and Conciliation Act, 1996. The said order

for immediate reference is as follows:

“ORDER

/ 1. The application Exh. 33 filed by the respondent on Dt.

. 20/04/2024 is here by rejected.

2. It is hereby held that the present Arbitration proceeding is
maintainable in its present form and this tribunal has the only
Jurisdiction to try and entertain present Arbitration
proceeding as per the provisions of the Arbitration and
Conciliation Act. 1996.

3. In peculiar circumstances of the present proceeding, both -
parties are here by directed to expediate the hearing of this

proceeding without asking any further adjournments.
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4. Inview of this, this application Exh. 33 is here by disposed
off as rejected.” [The copy of the said Order is below

Application (Exh. 33)]

Itis further seen from proceeding that the Disputant- Bank filed
Application (Exh. 36) on date 26/04/2024 praying therein that
the Disputant- Bank be allowed to bring the alleged legal heirs
of the deceased OpponentNo.3 on record and accordingly, this
Application was allowed by this Tribunal by an Order dated
26/04/2024 and the legal heirs were brought on record as the
Opponent Nos. 3 (a) to 3(c). These Opponent Nos. 3 (a) to 3(c)
were also properly served with notice. The copy of the notice
and service affidavit as well as postal track reports to that effect
are on record at (Exh. 41). But, these Opponent Nos. 3 (a) to
3(c) did neither appear before this Tribunal nor answered this
Dispute and hence, an ex-parte order was passed against them

on date 06/05/7004.

On date 06/05/2024, Mr. Srinivas Pattamadai Sithapathy — the
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and for the Opponent No.1 which is at (Exh. 42), wherein he

deposed on oath, which runs as it is, as under:

“1. Isaythat, Respondent No.2 is the Managing Director
of Respondent No.1.
a. [saj; thdithat, the Respondent No.2 is the director of the

Respondent No.l company.

b. I say that, from the year 2012-2019, Respondent No.l,
Silverline Technologies had stopped all its operation,
Respondent No.l company was shut down due to non-
compliance with the BSE norms, in the result of which
Bombay Stock Exchange suspended trading in Silverline

shares.

c. Isay that, thereafter from the year 2019 the Respondents

tried 1o revive the company by raising funds from

investors.

d. Isay that, thereafier in year 2020, the Respondents came
up with a project to help Co-operatives functioning all
around India, This project provides an overview to come
up with a robust fully computerized information system for
implementation at the grass root level covering the
Primary Agricultural credit societies (PACS) and the
urban cooperative credit societies along with their
governing bodies at the district level the district

cooperative banks and the Apex organization at the head
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office level for the state of Maharashira. The proposed
system will bring about a complete revamp of the
organization and there will be considerable enhancement
in the efficiency of the working coupled with the
administration of meaningful control of the business based

on timely and accurate information about the locations

and their activities
e. I say that, thereafier, the Respondents came in

contact with Mr. Sanjeev Narhari Khadke regarding the
implementation of this project and to raise funds in support
Jor the Project, Mr Sanjeev Narhari Khadke had been
appointed as Liquidator for Apex Urban Co- operative
Bank, Mr Sanjeev Narahari Khadke being an influential
well-connected person assured the Respondents thai the

Liquidator will land this project with the help of

Government to the Silverline Technologies, Respondent
No.1. Afier receiving the Project from the government, the
Government will pay Rs.50,00,00,000/- as an advance to
the Respondent company.

e

/. [ say that, as on assurance from Mr. Sanjeev
Narhari Khadke the Liquidator, that the Respondents will
receive the project and funding will be given by the
Government regarding the implementation of project. In
the year 2020 Apex Urban Co-operative Bank funded
Rs.20,00,00,000/- of the loan with 5.10% as interest fo

Silverline Technologies.
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g I say that, after receiving the Loan Amount Rs.
20,00,00,000/- the Respondents used that money to settle
the overdue of Government agencies, statutory agencies,
employees, and contractors, which was all pending for a
long period. Details of the end use have been submitted to

the Internal Auditor of Apex Bank, Mr. Gulab Singh.

h. I say that, with the help of this project, the Company
was going to function again with the initial fundings of
Rs.50,00,00,000/-from the Indian Government as result of
which operations of the company and loan which was
taken from the Claimant Bank would be given back to the

Claimant Bank.

A I say that, surprisingly the Respondents came fo

know that the project was given to NABARD and all the

planning went into vail, I say that further state that, the
Respondents had issued for loan from the claimant on the
basis that the Respondents were going to receive money
Jrom the initial funding from the Government and after
receiving the initial funding the Respondents were going

to pay off the loan taken by the Claimant Bank.

J. Isay that, from 2021 onwards as there was a lot of
debt on the company and SEBI had suspended Silverline
Jfrom trading, the Respondents were not able to recover
money from the market to lay off the Loan taken from Apex
Urban.
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k. I say that, thereafier Silverline laid off all the
employees due to insufficient funds and stopped its

operation as well.

[ I'say that, in the current scenario as the Respondent
did not land the project from the Government, thereby they

were not able to repay the amount Rs 20,00,00,000/-.

. I say that the Respondents were under tremendous
pressure from Narhari Khadke as Mr. Khadke failed to
land the project for the Respondents. It was because of
Jailure of Mr. Khadke to land the project, the Respondent
could not excel in the business. It was then, Mr. Khadke
started pressurizing Respondents to vepay the said Loan

and give Post-dated cheques as securify.

MURBAL H. I say thatthe Respondents were pressurized to enter
o L
NG Ry ; , . )
R a4 the 3" Agreement dated 14" August 2023, interest was
e

increased to 12.50% the Respondents were made io agree

the interest increased interest rates.

0. Thereafier, I say that, according to clause 24 of the
Advance Facility Agreement dated 17" March 2020 sole
Arbitrator was appointed by the unilateral decision of the

Applicants.

p. 1 say that, it is admitted position that the Respondents
morigaged his immovable properties being share
certificates no.7 & 14 issued by the Deonar Industrial

Premises Co-operative Sociely Lid, the Respondents were
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Jorced to enter into Morigage deed. I further say that, the
parties entered into the 1°agreement dated 17 March 2020
there was no security given by the Respondents, the
Claimant bank disposed of Rs 18,00,00,000/- on an
interest basis without any security, the Claimant bank had
an "Zindgff}anding that R’{’elspondents would receive the

project and dispose off the Loan amount.

g. I say that, the Appointment of the Arbitrator was made
unilateral, the name of the Arbitrator was suggested by the
Claimant, and there was no consent taken by the

Respondents while appointing the Arbitrator.

v, I say that the same is a matter of record and forms
part of the proceedings and therefore warrants no

comments from the Respondents.

s. I say that sum of Rs. 18,00,00,000 was sent to the
Respondents, there is no denial in that, the said sum of
money was sent in hopes that the Respondents will get the
project from the Government and likewise will receive an
advance sum of Rs.50,00,00,000/-, the Respondents came
to know that the project was given to NABARD therefore
the Respondents were not able to return the loan amount

to the claimant bank till date.

‘. I say that the Respondents had requested to
Applicant to grant time, as the Respondents were forced

into giving cheques in spite of the respondents giving

Page 120 of 207



Arbitration Case No.1/2024

surety that the Respondent will return the Loan back once

the company starts its operation.

u. I say that (5) Referral Fees/Processing Charges/Other

Charges were not agreed o by the Respondents.

9 (6) Repayment / Refund the Interest rate of 5.10% per
annum is being replaced with an interest rate of 12.5% per
annum compounded quarterly, was not agreed by the

parties, it was done unilaterally by the Claimanis.

9 (8) Interest in advance in the event of Default This will -
remain the same as mentioned in the Advance Facility
Agreement entered between the parties on 17.03.2020 and
the interest shall be applied ar 12.50% per annum
compounded quarterly starting from 01.04.2020.

The Respondents states that, the increased interest rates

Jrom 5.10% to 12.50% do not suffice as earlier when there

was a loan given without any security, interest rates were
low and in contrast when the debt was made secure by
"Morigage Deed” there was no reason to increase the
interest rate from 5.10% to 12.50 levying even afier

securing the debi.

V. 1 say that the Amount which is derived from the
Interest is not agreed by the Respondents which is wrong,
and unjust on the part of the Claimant, the Respondents

were pressured to sign all the agreements.
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w. Isay that there is no denial of the bank granting an
extended loan of Rs 3,25,00,000/- I further state that the
increase in Interest was not agreed upon by the

Respondents.

x. I say that the Liquidator appointed was Mr. Sanjeev
Narhari Khade, the person, who promised the Respondents
that the project would be given to respondents and
thereafter ‘the Liquidator forced the Respondent to enter
into an agreement and mortgage deed in spite of knowing
the fact that the respondents did not receive the project and
the Respondents would need some time to raise funds and

give it back to the Applicant.

¥. Isay further states that, According to BOOZ ALLEN
AND HAMILTON INC. (2011) (5) S.C.C 532 has

categorically held that the parties trying fo enforce a

Mortgage claim, or a Mortgage Deed would have to
approach the respective court and the same cannot be
adjudicated by the private forum such as arbitral tribunal,
therefore the Arbitration does not has jurisdiction to have

claim over the property

z. [ state that I had intimated the Claimants via Email
requesting the Applicants not to deposit Cheques as the
Respondents are arranging for funds. In spite of several
intimation and the claimant knowing that the project was

not received by the Respondents are arranging for funds.
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aa.  [saythat, the cheques were given as security, but it
was intimated by the Respondents not to withdraw those
cheques as there were no funds in it. As the Respondents

were managing funds for clearing the dues with the bank.

bb. I say that the appointment of the Arbitrator was
madeunilaterally by the Claimant, the name of the Hon'ble
Arbitrator was suggested by the Claimant bank itself The
Respondent further states that disclosure was also not

given while appointing the Arbitrator.

cc. I'say that the Hon'ble Supreme Court in the matter of
BOOZ ALLEN AND HAMILTON INC. (2011) (5) S.C.C

532 has categorically held thar the parties trying to

(15 arpITRATOR

Pl Mutisal enforce a Morigage claim or a Mortgage Deed would have

o approach the respective court and the same cannot be
adjudicated by the private forum such as arbitral

tribunal.”

(9) In view of this, the Opponent Nos. 1 & 2 have closed their
evidence by pursis (Exh. 43) on date 06/05/2024 and then the
matter was posted for final arguments on date 15/05/2024 and

22/05/2024.
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(10) On date 22/05/2024, the 1.d. Advocate for the Disputant- Bank
submitted his written notes of arguments wherein the Ld.

Advocate for the Disputant- Bank submitted as under:

“1. Interms of Clause 12 of the Agreement for Further
Exle:nsionvof Advance Facilities dated 14" August, 2023
(Exh. B), the Claimant/ Disputant has invoked the
arbitration and referred the Dispute and differences
between the Claimant and the Respondent to this Hon ’ble

Arbitral Tribunal. The said Clause 12 reads as under:

“12. It is agreed by and between the parties hereto
that the Clause 24 of the Advance Facility Agreement
dated 17" March, 2020 concerning the Arbitration
shall be substituted by the following Arbitration

clause:

“In the event of any dispute or differences, if any,
that may arise between the Bank and the Borrowers
and/ or the Bank and any of the Borrowers (i.e.
whether the company, 1 Guarantor or 2™
Guarantor) concerning the interpretation and/or
construction of this Agreement and/or documents
mentioned in clause 2 above including their
implementation thereof, non-payment/ dishonor of
all or any of the cheques and/or also for
enforcement/ realisation of security shall be referred

to the Sole Arbitrator “Mr. Madhav R. Makhare
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(Former Member of the Maharashtra State Co-
operative Appellant Court at Mumbai)” under the
provisions of the Arbitration and Conciliation Act,
1996 as modified from time to time and his decision/
award shall be final, conclusive and the same shall
be binding on the parties. It is also agreed and made
clear that ithe seai of Arbitration shall be ai Mumbai
and/or Pune at the option of Learned Arbitrator and

the language of the Arbitration shall be English.”

It is hereby recorded that the Parties hereto have
agreed to the name of Mr. Madhav R. Makhare
(Former Member of the Maharashira State Co-
operative Appellant Court at Mumbai) as Sole

Arbitrator, which has been suggested by the

Borrowers and consented/concurred by the Bank. It
is agreed that the Arbitrator shall have power fto
appoint Receiver of the morigaged properties and
securities with direction to dispose-off and/or realise
the morigaged properties and securities during the

pendency of the arbitral proceedings.”

2. Thus, it is clear that the appointment of the Ld.
Arbitrator is by mutual conseni and in fact, the
Respondents have been participating in the arbitral
proceedings without any protest, as clear from filing of
the Affidavit-in-Reply to the Interim Application, Written

Statement (“WS”), payment of cost imposed by this
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Hon’ble Tribunal, etc. 1t is also clear from the above
Arbitration Agreement thal the dishonor of cheque is also
treated as dispute. Thus, the Respondents have submitted

to the jurisdiction of this Hon 'ble Arbitral Tribunal

3. The Liguidator of the Claimant has filed their
Statement ofl é]aim (“SoC”) along with supporting
documents as per Compilation of Documents. The
Ligquidator of the Claimant is duly appointed by the
Central Registrar vide Order dated 26" November, 2019
as extended by Order dated 12™ January, 2022 and 23"
November, 2022 (Exh. A colly.). In the Statement of
Claim, the Claimant claims various reliefs as per the
Prayer Clause. However, by Pursis dated 2" March,
2024, the Claimant recorded that at present, the Claimant

is not pressing the relief in terms of Prayer Clause (c) and

- (d) for the reasons stated therein. At present, the
Claimant is seeking finally following reliefs in terms of

Prayer Clause (a) and (b) which reads as under:

a. “that this Hon’ ble Tribunal may be pleased fo
pass the judgment and award against the
Respondents and in favour of the Claimant directing
and ordering the Respondents jointly and severally
to pay to the Claimant sum of Rs. 29,67,47,212/-
(Rupees twenty-nine crores sixty seven lakhs forty
seven thousand two hundred twelve only) as per

Particulars of the Claimant’s Claim (Exh.-‘L’
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hereto) with interest (@ 12.50% per annum
thereon to be calculated at quarterly rest with effect
Jrom the date of filing of the Claim till the date of
Award and thereafier at the same rate of interest or
such rate as this Hon’ble Arbiiral Tribunal may

deem fit from the date of Award till payment or

b. that this Hon’ble Arbitral Tribunal may be
pleased to pass Judgment and Award by Ordering
and directing the Respondents, particularly
Respondent No. 3 to get completed and perfected the
title of Respondent No. 3 to the Mortgaged

Properties, more particularly described in the

Schedule recorded in the said ‘Deed of Simple
Morigage Cum Memorandum of Recording Deposit
of Title Deeds dated 29" November, 2022 (Exh.-‘H’

hereto) within such time as this Hon ble Court deem
Jit and proper with further divections handover io
the Claimants the Share Certificates No. 7 and 14
more particularly described in the Mortigage Deed
(Exh- ‘H' hereto) hereto afier getting the same

transferred in the name of the Respondent No. 3;”

4. The Respondents filed their Written Statement and
admitted their signatures, execution and contents of the
documents produced by the Claimant in support of the

Statement of Claim. The details of the documents
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produced and the admission and denial thereof by the
Respondents in their Written Statement are recorded in

tabular form as under. _

Sr. Particulars Para Para Remarks
No. of SoC of

ws
I Lxhibit “A4” 1 3.a. | Neither disputed

The copy of the n0f~ denied

Order of
Appointment  of
Shri. Sanjeev
Narahari Khadke

bearing  dated
25" November,
2019 and Order
dated 23
November, 2022

extending the
tenure of Shri
Sanjeev Narahari
Khadke as
Liguidator until

further Order
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ii. | Averments in 2 3.b. | Admitted the
Para. 2 of the execution and
SoC contents of the

Moritgage Deed as
well as the

| Agreement dated
17" March, 2020

(Exh. C). However,

no documents in

support of  the

allegations of the

Respondents made

AU o therein regarding -
ANV the alleged |-
:",_J(m\rﬂ YD}&& \\:{3\1[ sed. -
k;),\ HUMEA /Lﬁéf understanding | of
%/ receiving the |

project and dipose
of loan amount.
There are  no
details in respect
of allegation as to
Respondents being
Jforced to enter into

morigage

deed. There are no

supporting
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documents.

However, the said
allegation is
falsified by the
Respondents by

admitting the
execution of
morigage in
Agreement Jor

Advance Facility
(Exh. B),
registered Special
Power of Attorney
(Exh. 1) and
Indemnity  Bond

(Exh. J)
(il | Exhibit “B” 3. 3.c. | Described the
| The Jfurther appointment of the
1 arbitrator as
extension of copy
of the  said unilateral.
Agreement  for H owever, the
Respondents

Advance Facility
dated 14" August
2023.

participated in the

arbitral
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proceedings as

stated above.

However,

execution and
contents of the
Agreement  dated
14" August, 2023
is neither disputed

nor denied

iv. | Exhibit — “C” 4. 3.d. | The Respondents
neither  disputed

The copy of the
nor denied the

said Advance

Facility contents and

Agreement dated execution of Exh.|

17" March, 2020 C

without Schedule Similarly, the

‘A’ o the Respondents have

Agreement. neither denied nor
disputed the

averments made in

Para. 4 of SoC.

v. | Averments made| 5. 3.e. | The Respondents
in Para. 5 of SoeC admitted the

receipl of the sum

of Rs. 18
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crores.  There is
admission of non-
payment of
advance received
by the
Respondents. The

re are no
supporting

documents in
support of the valid

and cogent reason

Jor nonm-payment,

as recorded

therein.
| vi. | Averments made 6. 3.f | The averments
in Para. 6 of SoC made in Para. 6 of

SoC are neither
disputed nor
denied by the

Respondents

vii. | Exhibit — “D” 7. 3.g. | The Respondents

The copy of the neither  disputed

said balance nor denied  the

averments made in

Para. 7 of SoC

confirmation
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letter dated 12"
January, 2022

Jorwarding letter.

including contents
and execution of
Exh. D being
balance

confirmation letter

including

Viii.

Exhibit “E”

The copy of the
said Board
Resolution of the
Respondent No.
[-Company
dated 4" April
2022.

Same as
above. The

Respondents have

not  denied the| .=

contents and. o
execution of Exh. E
being the BOCZV;I];:
Resolution of the
Respondents

admitting the
balance inclusive
of intertest and
processing fee and
other levies 50 also
of 6

cheques Jor

issuance

aggregate sum of

T O 07 O prrer

|5 ~ ~r
K. 1907,26,577/-
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ix. Exhibit — “F” 8 3 h. | The Respondents
The copy of the have neither
said letter dated denied nor
5% April, 2022 disputed the

contents and

written . to  the

Claimahtbby the Execution of the

said letter.

Respondents
x. | Exhibit — “G” 9 3.i. | The Respondents
The copy of the have neither
said Advance denied nor
Facility disputed the
. contents and
Extension

Execution of the
Agreement dated J

315 March. 2022 said Agreement.

The Dispute
regarding:

(a.) payment of

referral Fees,
Processing
Charges/Other

Charges, and

(b.) revision of
interest rate from

5.10% to 12.50%
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al  compounding

interest

are raised for the
Jirst time and thus,
same are  an
afterthought  and
devoid of merits in
view of Paras. 6 &
7 of the Agreement
(Exh. B) admitting

&\\} the aforesaid

payments by

AV

/fx%f‘{F%iT?%ATO R making  payment

by issuing cheques
inclusive of
interest (@ 12.5%

and  processing

Jees.
xi. | Avermenis made| 10. 1o | 3j. | Not denying the
in Paras. 10to 13 13. averments  made
of SoC therein save and

except the rate of
interest which was
applied, calculated

and included in the
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dishonoured
cheques.

xii. | Exhibit — “H” 14. 3.k. | The Respondents |
The copy of the have neither
Saz'd’.;'i"'-' reéié’iéred denied nor
Mortgaged Deed dispured the
dated contents and
29.11.2022. Execution of the

said  Mortgaged
And

Deed. There is no
evidence to show
execution of the
Mortgaged Deed

by force. However,

the Respondenis
admitted receipt of
additional amount
of 3.25 crores but
have falsely denied
the rate of interest,
as agreed and
admitted in
various documents
including adding
the same to the

amount of
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1. The copy
of the  said
Indemnity  Bond
cum Declaration
dated
03.12.2022.

B dishonoured
cheques.
iit. | Averments made | 15.t0 | 3.I. | The Respondents
in Paras. 15 to 16. 16. have neither
of SoC disputed nor
and denied the contents
and execulion of
Exhibit - 17 the Special Power
The copy of the of Attorney. The
said  registered allegations  made
Special Power of are not supported
Attorney dated 5" by  documentary
September, 2023. evidence or
correspondence.
xiv. | Exhibit — “J” 17. 3.m. | The Respondents

have neither
disputed nor
denied the contents

and execution of
the Indemnity
Bond cum
Declaration dated
05.12.2022. Howe

ver, they objected
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the enforcement of

mortgage.

xv. | Averments made | 18. 3n. | The Respondents
in Paras. 18 & 19 & have neither
of SoC b denied HOF

19. disputed the

averments. Howe
ver, they allege
that the cheques
were deposited
despite their
request not 1o
deposit. The
allegation made is

not supported by

documentary

evidence or
correspondence. 1
nfact in fact and
law, the claimants

are entitled to

deposit the
cheques for
collection.
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xvi. | Averments made | 20.10 | 3.0. | Not denied ihe
in Paras. 201025 | 25. & contents of Paras
& 27 of SoC 27. 20 to 27.  The
defense is baseless

and  devoid  of

merits
Vil FExhibit — “K” 26. Not  denied the
receip! and

The copy of the
contents of the

said Demand
) demand notice.
Notice cum
\\ ;\
S Invocation of
P '\(\‘\ )
!{;/ NG OArbitration
\ (. /‘;&3;71[?"3’% dal‘ed 30’/7
MUMBAT / i
w/\\;/ November, 2023
v x V7
whimf% J
= addressed to the

Respondents by
the Advocate for

the Claimant.

viti. | Averments made | 28. 3.p. | The allegation is
in Paras. 28 of devoid of merits
SoC and the same is

replied in Paras. |

& 2 hereinabove.

Page 139 of 207



Arbitration Case No.1/2024

XiX.

Averments made | 29. 3.0. | The Respondents
in Paras. 29 & & have admitted the
30. of SoC contents of Paras.
and 30. 29 & 30 but falsely
| _ denied the rate of
Loxchibit - °L” interest, as agreed
Farticulars  of and admitted in
Claim various documents
including adding
the same to the
amount of
dishonoured
cheques.
Averments made | 31. to 4. | Para. 31 s
in Paras. 31to 38| 38. concerning the

of SoC

money claim and
that the
calculation is not
denied. The
Respondents have
neither denied nor

the

and

disputed
contents
execution of the

Mortgaged Deed.
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The Respondents
raised the
objection to the
arbitrability of the
enforcement of the
morigage despite
the Claimant
having recorded in
its Pursis dated 2"
March, 2024 thar

the Claimant is not

pressing  for the
enforcement of the

morigage.

X1, Averments made | 39. 10 | 4.r., | The Respondents

in Paras. 39. 10| 41. s have neither
41. of SoC denied nor
& disputed the

4.1. | contents of Paras
39. to 41. to the
SoC.

5. It is clear from the pleadings and documeniary

evidence that the Respondents have virtually agreed upon
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and admitted the claim of the Claimant. However, the

Respondents have raised following untenable objections:

i. Denial of the revision of rate of interest from 5.10%
to compounding rate of interest at 12.5% and
payment -of referral Fees, Processing Charges/

Other Charges.

ii. The execution of Mortgaged Deed and issuance of

cheques by force

iii. ~Depositing of cheques despite their request not to

deposit.

v. The repayment is to be made out of the funds
received from the Central Government/ NABARD.

6. It is submitted that the objection at Sr. No.5.(i)

above is baseless, afterthought and devoid of merits for
the reason that the Respondents agreed and admitted the
revision of rate of interest and payment of referral Fees,
Processing Charges/Other Charges, etc by executing and
signing the documents being Exh. G fto the SoC i.e.
Advance Facility Extension Agreement dated 31°* March,
2022 and also in subsequent agreements. The
Respondents issued dishonoured cheques as mentioned in
the Agreement for Further Extension of Advance
Facilities dated 14" August, 2023 (Exh. B) towards the
principal, interest [as agreed in Advance Facility

Extension Agreement dated 31°" March, 2022 (Exh. G)]
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and also, towards referral Fees, Processing Charges and
Other Charges, etc. Thus, the objection as to the rate of
interest, processing fees, eic., are untenableand devoid of

merits.

7, In respect of the objection at Sr. No.5.(ii) above
that the execution of Mortgaged Deed was by force, it is
submitted that the sume is baseless, an afterthought and is
devoid of merits. This is evidence from the fuct that afier
the execution of the Morigaged Deed, the Respondents
admitied the contents and execution of the Mortgaged
Deed in Indemnity Bond cum Declaration dated
03.12.2022 (Exh. J) and in registered Special Power of
Attorney (Exh. ). The Respondents have not complained
to any authority including the Police about the forcible

execution of said Mortgaged Deed or issuance of 6

RN WMJ/ dishonoured cheques, as mentioned in Exh. E. The
Respondents have not written a single letter containing
such allegation. It is made clear that the Claimant is not
seeking enforcement of the Morigaged Deed. Hence, the

issue raised is irrvelevant.

8. In respect of the objection at Sr. No.5.(iii) above, it
is submitted that, as recorded in the SoC and also in the
correspondence, it is clear that the Claimant withheld
from depositing the cheques until it would become stale,
relying on the promises and assurance given by the

Respondents. However, the cheques were deposited at the
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fag end of the validity period of such cheques. It is
submitted that there is no agreement between the Parties
not to deposit the cheques, as alleged. The objection

raised is devoid of law and having no merits.

9. _Jt is.submitted that so far as the objection at Sr. No.
5.(iv) fS cov‘néerned, there is nb agreement to the effect that
the repayment shall be made by the Respondents out of the
Junds  received from the Central Government/
NABARD. The repayment of the advances has been
unconditional. The allegation is first time made and same

is an afterthought and devoid of documentary evidence.

10.  Inview of the aforesaid, it is clear that the defense

raised by the Respondents are moonshine, baseless, far

from truth, malafide and devoid of merits and even

otherwise, not tenable in the eyes of law.

To sum up his arguments, the Ld. Advocate Shri Hakani very
specifically submitted that in the circumstances, it is just, proper
and in the interest of justice that the Award be passed in terms

of Prayer Clauses (a) and (b) of the Statement of Claim and so

on.

(11) It is also seen from proceeding that the Senior L.d. Advocate

Shri. Hakani also submitted the synopsis/ summary of this
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written notes of arguments by way of Annexure ‘A’ along with

the said written notes of arguments which runs as under-

“ANNEXURE ‘A’

SYNOPSIS

Sr. Date Events Remark

1. | 17-03-2020 | The parties hereto signed | Exh. ‘C’
and  executed  Advance
Facility  Agreement by
which the Claimanr
sanctioned and agreed (o

make available to  the

Respondent No.l an amount
subject 1o maximum ceiling
of Rs.25 crores on such
other terms and conditions

mentioned therein.

In the said Agreement
Recital Clause No. ]
specifically stated that the

Lt Lasd

banking license of the
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Claimant was cancelled on
30" October, 2003 and that
the Claimant bank was
ordered to be wound up on

274 December, 2005.

In the Recital Clause No.S5,
it is recorded ‘the Company
has approached AUCBL to
capitalize on the
opportunity available in the
Co-Operation sector

throughout India for the

betterment, monitoring and
supervisory control over
compliances of the sector
that has been long ignored
at the state as well as

national level.

The Respondents agreed to
pay interest @ 5.10% per
annum. Clause 6 provides
that the Respondent Nol

unconditionally and
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irrevocably authorized the
Claimant to use the PDCs /
UDCs for repayment of the

said outstanding amount.

The Respondent No.2 and 3
signed the said Agreement
(Exh. ‘C’) as guarantors
and  represented — and
warranted, as mentioned in

Clause 20(ii). It was agreed

|
i

| that the liabilities of the

guarantors shall be co-
terminus with that of the
company. In the said
Agreement, the guaraniors

also gave indemnity.

2. | 12-01-2022 | The Respondent No.l vide | Exh. ‘1),
h

5 D E¥ iy

letter dated 12" January, | ‘B’ & ‘F
2022 signed by both the

Respondents No.2 and 3
Thus, there

Jorwarded balance
. . | is MO
confirmation letters. In the
: , . |disputes
said balance confirmation P
regarding

letters signed by both (he
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Respondent No.2 and 3, |rate  and
admitted the receipt of 18 | calculation
crores towards principal | of interest
amount in four different | including

dates and accumulated | the amount
interest of | received

Rs. 1,42,51,866/- making | towards

fotal liability of | principal.

Rs.19,42,51,866/- as on 31*
December, 2021. The said
balance confirmation letter
is  supported by the
Resolution of the Board of
Directors of the Respondent

No.I and certified to be true
by the Respondent No.2 and
3. In the said confirmation

letter, they admitted having
issued 6 cheques bearing
No.000516, 000517,

000519 to 000522 all dated
31 March, 2022 for
aggregate value of
Rs.19,67,28,577/- The

aforesaid amount does not
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include processing fees and

other charges.

J.131-03-2022 | Due to inability to get the
aforesaid 6 cheques
honoured by their bank, the
Respondents requested for
extension of time for

repayment.

Accordingly, the parties
hereto signed and executed
Advance Facility Extension
Agreement (Exh. ‘G’) om
31° March, 2022. By the

said Agreement, the period
Jor repayment of Advance
Facility was extended for
Jurther peviod of 75 days i.e.
to say upto 147 June, 2022
with modifications  of
cerlain terms of the Original
Advance Facility Agreement
(Exh. ‘C’) and that the
imporiant modified terms

being Clause No.3, 5, 6, 7,
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8, 19, are reproduced in
Para 9 of the SOD. The
interest rate of Rs.5.10%
per annum was replaced by
-| interest rate of 12.50% per
;ﬁnum compounded
quarterly with effect from I*
April, 2022 on principal
sum of Rs.19,99,14,606/-
(Clause 6). There s
increase in Referral Fees /
Processing Charges / Other
Charges, as mentioned in

Clause 5 of the said

Agreement.

4. | 28-06-2022 | The said 6 cheques for
aggregate  amount  of
Rs. 19,6728 577/- were
| dishonoured due to

insufficient fund.

5. | 22-07-2022 | The Claimant issued Notice
of Demand calling upon the
Respondents to pay amount
of dishonored cheques but

the Respondents failed to
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make payment of
dishonored cheques despite
receipt of the notice. Hence,
the Claimant filed Criminal
Complaint under Section

138 and 141 of the

Negotiable Instrument
Act. The Complaint is

pending and  that the
summons of the said
Complaint was duly served

upon the Respondents.

'sflsx(x]-:_:,ki ¥
PALIIVIE A /

09-11-2022

During pendency of the
aforesaid criminal
complaint, the Respondents
requested to allow them to
withdraw further amount of
Rs.3,25,00,000/~  out of
balanced sanctioned limit of
Rs.25  crorves,  thereby
making total outstanding
Advance facility amount of

Rs.23,24,14,606/-. Further

Respondent  No.3  will
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mortgage his immovable
properties and accordingly,
the Registered Mortgaged
Deed (Exh. ‘H’) was
execulgc] on 29" November,
2022 and thdt the said
Mortgaged  Deed  was
executed by all the
Respondents.

The said Mortgaged Deed
contained the Agreement of
Personal  Guarantee  of

Respondent No.2 and 3. The

Claimant is relying on the
Mortgaged Deed not for
enforcement of Mortgage
but for enforcement of
guarantee given by the
Respondent No.2 and 3
including the admission of
liability to the tune of
Rs.23,34,14,606/-.

7. 1 03-12-2022 | The Respondents jointly and

severally executed
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Indemnity  Bond  cum
Declaration  (Exh. J)
giving  Undertaking 1o
return two share certificates
of  Deonar  Industrial
Premises Co-operative
Society Lid. after geiting
transferred the morigaged
properties in favour of the
Respondent No.3. The
Respondents admitted about
the knowledge of pendency
of the Criminal Proceedings

and also their liability.

8. | 26-06-2023 | The Respondents issued 9

cheques for Aggregate sum
of Rs.25,14,14,606/-
fowards  principal  and
compound interest (@ 12.5%

p.a. upto 30" Sept. 2023.

9. 1 30-08-2023 | The Respondents issued
cheque of Rs.3,30,18,587/-
bearing No.613563 dated
30" August, 2023 for the

Jurther interest from 1°' July,
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2023 including processing

charges and other expenses.

10. | 05-09-2023 | The Orig. Respondent No.3
executed Special Power of
| Attorney dated 5%
..S'eptember, 2023 and also
got the same registered with

sub-Registrar of Assurance

(Exh.‘I’) .

In  the said Power of
Attorney, the Respondent
No.3 inter alia admitted

having handed over

physical possession of the
movrtgaged property on 1%
July, 2023 and also
admitted  execution  of
various  documents, as

mentioned therein.

11.|30-11-2023 | On dishonor of the above
referved 10 cheques for an
aggregate Sum of
Rs.28,44,33,193/-, the
Claimant has re-called the

Advance  Facilities and
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stated that the Arbitration
Agreement stood
automatically invoked on

Jailure to make payment.

The Respondents failed 1o
make payment and as a
result, the matter has been
this  Arbitral
The Arbitration

referred to
Tribunal.
Agreement provides that the
dishonor of cheques are

also dispute.

on date 22/05/2024 itself which is as under:

(12) The OpponentNos. 1 & 2 through their Ld. Advocate Shri. Adit

Desai also submitted the written notes of arguments (Exh. 45)

N2y Y 19 4 Py T - e PRI 2 ¢ I F o AT 7
Re puud@uf No.2 is the divector of Respondent No. I

Company.

From the year 2012-2019, Silverline Technologies

was not operating due to non-compliance with the
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c. From the year 2019 the Respondents tried to revive

the company by raising funds from the investors.

d. Thereafier in the year 2020, the Respondents came up |
with a project, This project provides an overview of
the:game plan conceptualized to come up with a
robu&t fully computerized information system for
implementation at the grass root level covering the
Primary Agricultural credit societies (PACS) and the
urban cooperative credit societies along with their
governing bodies at the district level- the district
cooperative banks and the Apex organization at the
head office level for the state of Maharashtra. The
proposed system will bring about a complete revamp

of the organization and there will be considerable

enhancement in the efficiency of the working coupled
with the administration of meaningful control of the
business based on timely and accurate information

about the locations and their activities.

e. The Respondents came in contact with Mr. Sanjeev
Narhari Khadke regarding the implementation of this
project and to raise funds in support of the Project,
Mr. Sanjeev Narhari Khadke has been appointed as
Liquidator for Apex Urban Co-operative Bank, M.
Sanjeev Narahari Khadke being an influential well-
connected person assured the Respondents that he

will land this project with the help of Government to
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the Silverline Technologies. After receiving the
Project from the government, the Government will

give Rs.50,00,00,000/- as an advance to the

Respondent company.

S As on assurance from Mr. Sanjeev Narhari Khadke
Respondents will get the project and funding will be
given by the Government regarding the said project.
Intheyear 2020 Apex Urban Co-operative Bank gave
Rs.20,00,00,000/- of the loan with 5.10% as an
inferest to Silverline Technologies without any

Security.
g. Afier receiving the Loan Amount Rs. 26,00,00,000/- .

he Respondents used that money to seitle the overdue

of Government agencies, statutory agencies,

employees, and contractors, which was all pending

Jor a long period. Deiails of the end use was

submitted to the Internal Auditor of Apex Bank, Mr.
Gulab Singh, therefore, there is transparency on
behalf of the Respondent company that the money
given by the bank was not used for any other

purposes.

h. With the help of this project, the Company was going
io flourish again with the initial funding of Rs.
50,00,00,000/- from the Indian Government because

yaey £

of which operations of the company and debt which
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was taken from the Claimant Bank would be given

back to the Claimant.

i. Surprisingly the Respondents came to know that the
project was given to NABARD, The Respondent's
idea helping the Co-operative sector in India was
taken by the NABARD and implemented by them, all
the planning went into vail, the Respondents issued
for loan from the claimant on the basis that the
Respondents were going to receive money from the
initial funding from the Government and after
receiving the initial funding the Respondents were

going to pay off the loan taken by the Claimant Bank.

Jj. From 2021 onwards as there was a lot of debt on the

company and SEBI had suspended Silverline from
trading, the Respondent was not able to recover
- money from the market to lay off the Loan taken from

Apex Urban.

k. Thereafter, as all funding provided by the claimant
was used to revive the company, initial funding was
used by the Respondents, and there was no money left
in the Account of the Respondents, there was no
choice on behalf of Silverline but to lay off all the
employees due to insufficient funds and stopped its

operation as well.
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I Inthe current scenario as the Respondent did not get
the project from the Government thereby they were
not able to repay the amount of 20,00,00,000/-.

3

. Respondents were under tremendous pressure from

Narhari Khadke as Mr. Khadke failed to with the

-

project for the respondents. It was because of the
Jailure of Mr. Khadke to land the project, that the
Respondents could not excel in the business. It was
then, that Mr. Khadke started pressurizing
Respondents to repay the said loan and give Post-

NN\, dated cheques as security.

\\\ n. Respondenis were pressurized to enter the 3rd
ARBITRATOR

o ool Agreement dated 14th August 2023, and interest was
g g
N

increased fo 12.50% the Respondents were made to

agree to the increased interest raie.

0. Thereafier according o clause 24 of the Advance
Facility Agreement dated 17" March 2020 sole

Arbitrator was appointed by the unilateral decision

EERAAT OB

. SUBMISSIONS

a. It is admitted position that the Respondents
movigaged his immovable properties being share
certificates no.7 & 14 issued by the Deonar Industrial
Premises Co-operative Society Lid, the Respondents

were forced to enter a Morigage Deed. The parties
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entered into the 1st Agreement dated 17" March 2020
there was no security given by the Respondents, the
claimant bank of Rs 18,00,00,000/- on an interest
basis without any security, the claimant bank had an
understanding that Respondents would receive the

project and dispose of loan amount.

b. The Appointment of the Arbitrator was made
unilateral, the name of the Arbitrator was suggested
by the Claimant, and there was no consent taken by

the Respondents while appointing the Arbitrator.

c. sum of Rs. 18,00,00,000was sent to the Respondents,

there is no denial in that, the said sum of money was

sent in hopes that the Respondents will get the project
from the Government and likewise will receive the
advance sum of Rs. 50,00,00,000/- but somehow the
project went into the hands of NABARD, therefore,
the Respondents were not able to return the loan

amount to the claimant bank.

9 (6) Repayment / Refund the Interest rate of 5.10%
per annum is being replaced with an interest rate of
12.5% per annum compounded quarterly, was not
agreed by the parties, it was done unilaterally by the

Claimants.

9(8) Interest in advance in the event of Default This

will remain the same as mentioned in the Advance

Page 160 of 207



Arbitration Case N, /2024

Facility Agreement entered between the parties on
17.03.2020 and the interest shall be applied at
12.50% per annum compounded quarterly starting
Jrom 01.04.2020 the increased interest rates from
5.10% 10 12.50% do not suffice as earlier when there
was a loan given without any security, interest rates
were low and In contrast when the debt was made
secure by "Morigage Deed" there was no reason to
increase the interest rate from 5.10%to 12.50 levying

even afier securing the debi.

d. the Amouni which is derived from the Interest is not
agreed by the Respondents which is wrong, and

unjust on the part of the Claimant.

e. the cheques were given as security, but it was

intimated by the Respondents not to withdraw those

cheques as there were no funds in it. As the
Respondents were managing funds for clearing the

dues with the bank.

S

Appoiniment of the Arbitrator was made unil

by the Claimant, and the name of the Hon'ble
Arbiirator was suggested by the claimant bank itself.
The Hon'ble Supreme court in case of Perkins
Eastman Architects DPC v. HSCC (India) Ltd,
(2020) 20 SCC 760: 2019 SCC OnLine SC 1517 at
page 779 held in para 21, equal power of the parties

to nominate arbitrator vis a vis exclusive power of
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one party to appoint sole arbitrator - effect neutrality
and validity of appointment of Arbitral Tribunal/
Arbitrator person who has interest in the outcome or

decision of the dispute.

This extract ~is taken from Perkins Eastman
Architects DPC v. HSCC (India) Ltd., (2020) 20
SCC 760: 2019 SCC OnLine SC 1517 at page 779

21.  But, in our view that has to be the logical
deduction from TRF Ltd. [TRF Ltd. v. Energo Engg.
Projects Ltd., (2017) 8 SCC 377: (2017) 4 SCC (Civ)
72] Para 50 of the decision shows that this Court was
concerned with the issue, "whether the Managing

Director, after becoming ineligible by operation of

law, is he still eligible to nominate an arbitrator"” The
ineligibility referred to therein, was as a result of
operation of law, in'that a person having an interest
in the dispute or in the outcome or decision thereof,
must not only be ineligible to act as an arbitrator but
must also not be eligible to appoint anyone else as an
arbitrator and that such person cannot and should
not have any role in charting out any course 1o the
dispute resolution by having the power to appoint an
arbitrator. The next sentences in the paragraph,
Jurther show that cases where both the parties could
nominate respective arbitrators of their choice were

found to be completely a different situation. The
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reason is clear that whatever advantage a party may
derive by nominating an arbitrator of its choice
would get counter-balanced by equal power with the

other party. Bul, in a case where only one party has

a right to appoint a sole arbitrator, its choice will

always have an element of exclusivity in determining

or charting the course for dispute resolutio
Naturally, the person who has an interest in the
outcome or decision of the dispute must not have the
power fo appoint a sole arbitrator. That has to be
taken as the essence of the amendments brought in by
the Arbitration and Conciliation (Amendment) Act,
2015 (3 of 2016) and recognised by the decision of
this Court in TRF' Ltd. (TRF Lid. v. Energo Engg.
Projects Lid., (2017) 8 SCC 377: (2017) 4 SCC (Civ)
72]

g. Theapplicant says and submits that the in view of the
Jact that the Claimant is a multi-state cooperative
bank and the alleged transaction berween the
claimant and respondent is of a banking transaction
ie. of lending money in lieu of deferred payment
(deferred payment definition). The same squarely

Jalls within the ambit of the special siatute enacted

Jor recovery of debi i.e. RDDRB Act.
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To sum up his argument, the L.d. Advocate Shri. Adit Desai for
the Opponent Nos. 1 & 2, submitted that in the circumstances,
the Respondent says and submits that the application filed by

the claimant be dismissed with costs.

(13) T have gone through the oral and documentary evidence
submitted by both the Parties, submissions advanced by the
concerned ILd. Advocates of both the parties by way of their
written notes of arguments and also in light of case laws/ rulings
given by the Ld. Advocate for the Opponents very carefully.

Now, I will deal with these issues, as framed above, one by one

as under, in the light of oral and documentary evidence
submitted by both the Parties, submissions advanced by the
concerned Ld. Advocates of both the parties by way of their
written notes of arguments and also in light of case laws/ rulings

given by the Ld. Advocate for the Opponents.

(14) After careful perusal of these issues, Issue No. 1 is in respect of
jurisdiction of this Tribunal, Issue No.2 is in respect of
maintainability of this Dispute in the light of the judgment of
Booz Allen and Hamilton Inc. [(2011) 5 SCC 532] and Issue

No. 3 is in respect of the appointment of the Arbitrator
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according to the Opponents was made unilaterally by the
Disputant and without consent of the Opponents and this
Arbitrator has no jurisdiction to try and entertain this Dispute.
Admittedlya all these issues are pertaining to the jurisdiction of
this Tribunal, maintainability of the present Dispute and
improper appointment of the Arbitrator and hence, these issues
need to be discussed and considered one by one. At the first

instance, as all these issues go to the root of this proceeding,

(15) Issue No.1: so far as this issue is concerned, I carefully gone

through this entire proceeding, especially the Written Statement

of the Opponents (Exh. 27) wherein these Opponents have
raised this issue on several grounds and very specifically
alleged that this Tribunal has no jurisdiction to try and entertain
the present Dispute as per the provisions of the Arbitration and
Conciliation Act, 1996. Itis well settled principle that the issue
of jurisdiction of any legal proceeding, dispute or suit shall be
only decided on the basis of the facts and averments made in
the dispute/ suit or said legal proceeding only and not on the

basis of defense. Admittedly, here in the present Dispute, it is
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the case of the Disputant- Bank that it has provided advance
facilities to the OpponentNos. 1 & 2 as per their demand to run
their so called business by executing several Advance Facility
Agreements, Mqrtggge Deeds, etc. in_favour of the Disputant
with effect fror_rrl‘ 17&.’. March, 2020 onwards. Itis also a specific
case of the Disputant that these Opponents have repaid these
advances by issuing several cheques to satisfy the said dues,
but, admittedly, all the chcques were dishonoured and the
Disputant could not recover the said dues in the Dispute and
hence, the Disputant have no other alternative but to initiate this
Dispute on the basis of Arbitration Agreement contained in
Clause 12 of the Agreement dated 14" August, 2023 to recover
the said loan dues along with interest and cost from the
Opponents on the basis of facts and averments raised in the
Dispute. Considering, these facts and especially, Clause 12 of
the Agreement for Further Extension of Advance Facility dated
14" August, 2023, the present Dispute is well within the
provisions of the Arbitration and Conciliation Act, 1996 and
this Tribunal has jurisdiction to try and entertain the present

Dispute as against the Opponents. Not only this, it is well
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settled principle that any proceeding or dispute which is based
on the arbitration agrcemem‘having clause of arbitration then
the Arbitrator who is appointed by the parties has the only
jurisdiction to try and entertain such Disputes and not even the
civil court or any other forum have any jurisdiction to try and
entertain such dispute. It is also, well settled principle that
“Once a statute prescribes that a certain thing should be

done in a certain way, it shall be done in that way or not at

all” [in the case of Satish Vs. State of Maharashtra reperted

S
i’{!’ = //
és = [ARBITRATOR
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in 2010 (6) Mh.L.J. 434]. Itis also well settled principle laid

down by the Hon’ble supreme Court in the case of Vijaya Bank
Vs. Shyamal Kumar [2010 (6) Mh.L.J. 318] that “only the
court as may be specified in this behalf by the appropriate
government have the jurisdiction to decide”. Here in this
case, admittedly, as discussed above, there is an agreement
between the Disputant and the Opponents having a clause of

arbitration to decide and settle any dispute or differenced that

arises between them should be decided by the Arbitrator

appointed by the parties as per the provisions of the Arbitration
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and Conciliation Act, 1996. Accordingly, I answer this Issue

No. 1 in affirmative, as discussed.

(16) It 1s also seen from proceeding that the Opponents have also
raised this Issue by ﬁhng an Application under Section 16(2) of
the Arbitration and Conciliation Act, 1996 (Exh. 33) raising
objection that the advance facilities granted and disbursed to the
Opponents squarely fall within the ambit of the definition of
‘debt’ as prescribed under Section 2(g) of the Recovery of
Debts and Bankruptcy Act, 1993 (‘RDB Act’) and hence,
recovery of debt under Section 2(g) of the RDB Act would have

to be undertaken under Section 19 of the RDB Act and not

otherwise. In view of this, they prayed that in view of the
observations of the Hon’ble Supreme Court in the case of Vidya
Drolia and Ors. Vs. Durga Trading Corporation [(2021) 2 SCC
1], this Tribunal has no jurisdiction to try and entertain this
Dispute as per the provisions of the Arbitration and Conciliation
Act, 1996. Admittedly, this Application (Exh. 33) was decided
and ultimately, rejected by an order dated 30" April, 2024 and
held that this Tribunal has the only jurisdiction to try and

entertain the present Dispute, as per the provisions of the
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Arbitration and Conciliation Act, 1996. The copy of the said
order is on record below E,xh,‘?ﬁ In view of these reasonings,
as quoted above, I firmly come to the conclusion that this
Tribunal has the only jurisdiction to try and entertain the present
Dispute, as per the provisions of the Arbitration and
Conciliation Act, 1996 and accordingly answer the Issue No. 1

in affirmative, as discussed above.

(17) Issue No. 2. So far this issue is concerned, I carefully gone

through the Written Statement of the Opponenis, wherein,
especially, in Para. No. 4 they alleged that “With respect to
paragraphs 31-38 of the Dispute, the Hon’ble Supreme Courtin
the matter of BOOZ ALLEN AND HAMILTON INC. (2011)
(5) S.C.C 532 has categorically held that the parties trying to
enforce a Mortgage claim, or a Mortgage Deed would have to
approach the respective court and the same cannot be
adjudicated by the private forum such as arbitral tribunal.”
Therefore, in view of this, I carefully examined the oral as well
as documentary evidence of both the Parties and also written

notes of arguments. After careful perusal of the Affidavit of
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Evidence the witness of the Disputant- Bank, the Liquidator of
the Bank, it is seen that in Para 37 on pg. 32 of his Affidavit of

Evidence, he deposed on oath that . [ say thatas stated in Para

4 hereina_bqve, I am not seeking enforcement of the said

Mortgage Deed and therefore what is stated in Para 4 of the

Written Statement is irrelevant and unjustified.”. The 1d.

Advocate Shri. Hakani for the Disputant- Bank also in his
written notes of arguments on pg. 19 have specifically argued

and stated that “If is made clear that the Claimant is not

seeking enforcement of the Mortgaged Deed, Hence, the issue

raised is_irrelevant. However, the Mortgage Deed has been

relied _upon as it contained Guarantee Agreement and

admission of liability by the Respondents.” Considering the

said statement made on oath by the Liquidator of the Disputant-
Bank and the written submissions as quoted above, of Ld.
Advocate Shri Hakani, I find no substance and merit in the
allegations of the Opponents, when they alleged that the
Disputant is seeking enforcement of the mortgage deed. In this
context, I also carefully examined the entire Dispute, especially

the prayer clause of this Dispute, in light of the Pursis (Exh. 20)
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of the Disputant dated 2™ March, 2024 and it is seen that the
Disputant- Bank has nowhere claimed enfércement of the said
mortgage deed. Considering this factual position as quoted
above, I firmly come to the conclusion that the Opponents have
made false and frivolous allegations in their Written Statement
as well as in their written notes of arguments that Disputant is
seeking enforcement of the mortgage deed. In view of this, with
duc respect, the rulings i.e. judgment of the Hon’ble Supreme
Court in the case of Booz Allen and Hamilton Inc. (2011) (5)
SCC 532 is not helpful in any way and in any manner to the said

casc put up by the Opponents and accordingly, T hold that the

Opponents have miserably failed to prove and establish that
according to the judgment of Booz Allen and Hamilton Inc
(2011) (5) SCC 532, the present Dispute is not maintainable and

hence, I answer the Issue No. 2 in the Negative, as discussed.

(18) Issue No. 3: So far as this Issue is concerned, the Opponents
have alleged in their Written Statement, especially in Para 3(p.)

thereof, that “With respect to paragraph no. 28 of the

Dispute, the Respondents stated that the appointment of the
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Arbitrator was made unilaterally by the Claimant, the name

of the Hon’ble Arbitrator was suggested by the Claimant

bank itself.”. They also alleged that the said Appointment is

made by the Disputant Bank without consent of the Opponents
and hence,thls Arbitrator has no jurisdiction to try and entertain
the present Dispute. In view of these allegations of ﬂle
Opponents, I carefully again examined this entire proceeding
and also scrutinized the documents which are produced by the
Disputant in supports of its claim in Dispute along with the list

(Exh. 4). Admittedly, the documents which are produced along

- with list (Exh. 4) are referred and relied upon by the Disputant-

Bank in Affidavit of Evidence ol Shri. Khadke, Liquidator and
hence, all these documents need to be exhibited as Exh. 4/1 to
Exh. 4/10. After careful perusal of these documents, it is seen
that in terms of Clause 12 of the Agreement for Further
Extension of Advance Facilities dated 14™ August, 2023 (Exh.
4/2), the Disputant invoked the arbitration and referred the
Dispute and differences between the Disputant and the
Opponents to this Hon’ble Arbitral Tribunal. The said Clause

12 reads as under:
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“12. Itis agreed by and between the pariies hereto that
the Clause 24 of the Advance Facility Agreement dated
17% March, 2020 concerning the Arbitration shall be

substituted by the following Arbitration clause:

“In the event of any dispute or differences, if any,
that may arise between the Bank and the
Borrowers and/ or the Bank and any of the
Borrowers (i.e. whether the company, 1
Guarantor or 2" Guarantor) concerning the
A | interpretation  and/or  construction  of  this
Agreement and/or documents mentioned in clause
2 above including their implementation thereof,
non-payment/ dishonor of all or any of the cheques

and/or also for enforcement/ realisation of security

. shall be referred to the Sole Arbitrator “Mv.
Madhav R. Makhare (Former Member of the
Maharashira State Co-operative Appellant Court
at Muwmbai)” under the provisions of the
Arbitration and Conciliation Act, 1996 as modified
Jrom time to time and his decision/ award shall be
Jinal, conclusive and the same shall be binding on
the parties. It is also agreed and made clear that

the seat of Arbitration shall be at Mumbai and/or

Pune at the opfion of Learned Arbitrator and the

Uy A.0018

language of the Arbitration shall be English.”

e § 24 Eetd? 4
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It is hereby recorded that the Parties hereto have agreed
to the name of Mr. Madhav R. Makhare (Former
Member of the Maharashtra State Co-operative
Appellant Court at Mumbai) as Sole Arbitrator, which
has been suggested by the Borrowers and
cons;ér'zted/con'c‘}itr‘;éd' by the Bank. It is agreed that the
Arbitrator shall have power to appéint Receiver of the
morigaged properties and securities with direction to
dispose-off and/or realise the mortgaged properties and
securities during the pendency of the arbitral

proceedings.”

The said Agreement (Exh. 4/2) has been signed by the
Liquidator of the Disputant- Bank as well as the Opponent.No.
2 for himself and for the Opponent No. 1 as Authorised
Signatory on dt. 14" August, 2022. Admittedly, since 14
August, 2022 till this date, these Opponents have nowhere
challenged that the Liquidator of the Disputant- Bank has
obtained their signatures on the said document by pressurizing
them and that the said document is false and frivolous. Not only
this, it is also clearly seen that the appointment of the Ld.
Arbitrator is by mutual consent and in fact, the Opponents
have been participating in the present arbitral proceedings

without any protest, as clear from filing of the Affidavit-in-
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Reply to the Interim Application, Written Statement,
Affidavit of Evidence, payment of cost imposed b‘y this
Tribunal, ete. It is also clear from the above Arbitration
Agreement that the dishonor of cheque is also treated as
dispute. Thus, the Respondents have submitted to the
jurisdiction of this Arbitral Tribunal. Thus, allegation of

the Respondents regarding unilateral appointment of the

o Arbitrator is far from truth, misconceived and devoid of
merits.
[ ARBITRATORY - (20) In this context, I place my reliance on the decision of the

MUMBAL

Bombay High Court, Aurangabad Bench in the case of
Kashinath and Ors. Vs. Osman Baig Sandu Baig and Ors. [2016
(4) MH.L.J. 538] wherein their Lordship have specifically
observed and held in Para 17 thereof that “Provisions of
sections 101 and 102 of the Evidence Act show that when
execution of document is proved, the burden shifis on the
person, who is alleging that it was a forged document. These
provisions show that such defendant has statutory vight to send
disputed handwriting or signature to expert to prove the defence

of forgery. However, the Court can consider the circumstance

Page 175 of 207



Arbitration Case No.1/2024

like relevancy of document andnécessity of consideration of the
document for just decision of the case. This right of defendant
is also a part of basic principles of justice and fairness.” Here
in this case, the Opponents-have fairly admitted the Agreement
for Further Extension of Advance Facility dated 14" August,
2023 (Exh. 4/2) and therefore, these Opponents have no any
legal right or authority to deny the said Agreement (Exh.4/2).
It is also an admitted position from the said documents (Exh.4/1
to 4/10) that all these Opponents have themselves executed and
'~ signed all these documents and hence, they are now estopped
- by their conduct to deny the said documents. In this context, I
also place my reliance on the ruling of the Hon’ble Bombay
High Court, Nagpur Bench in the case of Smt. Prabhatai wd/o
Shankarrao Bodhankar and Ors. Vs. M/s. Chimote & Sons
and Ors. [2017 (2) MH.L.J. 83] wherein their Lordships
have very specifically observed and held that “under Section
115 of the Evidence Act, principle of estoppel means a person
shall not be allowed to show one thing at one time and
opposite of it at another time. The rule is based on principles

of equity and good conscience.”
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FFor the reasons recorded hereinabove énd considering the
Clause 12 of the said Agreement dated 14™ August, 2()23 and
in view of the above quoted rulings, the ruling of the Hon'hle
Supreme Court in the case of Perkins Fastman Architects
DPC and Anr. Vs/ HSCC (India) Ltd. [(2020) 20 SCC 760],
with due respect is not anyway or in any manner helpful or
useful to support the said allegations made by the Opponents in

respect of the appointment of this Arbitrator.

In view of these reasoning as quoted above, I do not find any
substance and merit in the allegations of the Opponents that the
appointment of the Arbitrator was made unilaterally by the
Disputant and without consent of the Opponents, as the name
of the Arbitrator was suggested by the Disputant- Bank itself
and accordingly, I answer the Issue No.3 in the Negative, as

discussed

[CAVEY N

(23) Issue No.4: So far as this issue is concerned, the Opponents in

their Written Statement (Exh. 27) in Para 3(p) thereof have

disclosure was also not given while appointing the
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Arbitrator.” Admittedly, the said Statement/ Allegation of
these Opponents are totally false and frivolous. It is a fact that-
this Tribunal has already given the disclosure as required under
Section 12 of the /—\gb_itration and Conciliation Act, 1996 to the
concemedwon (i;te 27th September, 2022, the copy of which is
on record at Exh. 22/1. This Tribunal has also delivered/
handed over the copy of the said disclosure (Exh. 22/1) to Ld.
Advocate Shri. Adit Dcsai on dt 9" March, 2024. In view of
\ this factual position as stated above, I do not find any merit and |

substance in the allegation/ statement of the Opponents when

. they say that the disclosure as required under the provisions of
the Arbitration and Conciliation Act, 1996 was not given while
appointing the Arbitrator and accordingly, I answer this Issue

in the Negative, as discussed.

(24) Issue No.6: So far as this issue is concerned, I carefully gone
through the entire proceeding especially the copy of the 3rd
Agreement dated 14" August, 2023 which is on record at Exh.
4/2. After careful perusal of this Agreement which is styled as

Agreement for Further Extension of Advance Facility dated 14
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August, 2023, it is seen that the said Agreement/ Indenture is
made and executed at Mumbai on date 14" August, 2023
between the Disputant- Bank through its Liquidator and the
Opponents — 1. Mr. Srinivasan Pattamadai Sithapathy, 2. Mr.
Ravi Ramchandrapuram Subramanian and 3. Silverline
Technologies Ltd. wherein specifically in Paras 5 & 6 of the

said Agreement it is stated that:

“5.  Itis agreed by the Bank to grant further extension

to make repayment of outstanding amount upio 30

August, 2023 subject to further interest af the rate of
12.50 % p.a. to be calculated upto 30" August, 2023. In

the event of failure to repay the outstanding amount or

part thereof including dishonour of any cheque, the
interest shall be charged @ 12.5% p.a. to be calculated
Srom 31 August, 2023 till payment or realization on such
outstanding amount. It is further made clear that no
Jurther extension will be applied for by the borrowers and

granted by the Bank.

1i.  The Borrowers jointly and severally agree, admit
and confirm that sum of Rs. 28,44,33,193/- (Rupees
Twenty-Eight Crores Forty Four Lakhs Thirty Three
Thousand One Hundred & Ninety Three Only) is due
and payable by them fo the Bank as on 30" August,

2023. The Borrowers agree, admit and confirm that they
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are aware that thé said sum of Rs. 28,44,33,193/-includes
various charges and expenses debited to their Account in
the Books of Account of the Bank and also interest on the
outstanding sum calculated up to 30" August, 2023. The
Borrowers further agree, admit and undertake that in the
evei;t of non—pay;;ieht of outstanding amount or part
thereof including dishonour of any cheque, the interest
shall be charged @ 12.5% p.a. to be calculated from 31%
August, 2023 tll payment or realization on such
outstanding amount. The Parties hereto agree and
confirm that the documents mentioned in immediately

preceding clause is legal, valid, subsisting and binding on

=
ARBITRATOR | |
MJMBAL J ) them. The Borrower shall issue post-dated cheque of

Rs.3,30,18,587/- in addition to the said 9 cheques of

aggregate amount of Rs.25,14,14,606/- already issued. It
is agreed and confirmed that the interpretation and
construction of any terms and conditions recorded in the
aforesaid documents made by the Liquidator of the Bank

shall be final, conclusive and binding on the borrowers.”

(25) Admittedly, the said Agreement is signed and executed by both
the Parties namely the Liquidator for the Disputant- Bank and
the Opponents on dt. 14" August, 2023. It is also seen from

record that since 14" August, 2023 till this date, these
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Opponents have not challenged any legality or validity of the
said Agreement or never made any written complaint either to
the Disputant- Bank or any other concerned authorities like a
Police Station. Therefore, I find no substance and merit in the
allegation of the Opponents when they allege that they werc
pressurized to enter into the 3™ Agreement dated 14" August,
2023 and they were compelled to pay interest @12.5% p.a.
instead of 5.10% p.a., as alleged in their Written Statement. On

the confrary, I find much substance in the Affidavit of Evidence

of the Liquidator, witness of the Disputant when he deposed on

[ [ ARBITRATOR|,
&Qi\:‘l MUMBAL oath that “I say that there is no Dispute regarding the rate of
A A

s ) - A
Nt
ST

R inferest because the Respondents have issued cheques fowards
principal and agreed rate of interest. I deny having use of any
pressure on the Respondents fo execute any document. I say
that the documents mentioned in Statement of Claim were
signed and execuied by the Respondenis ai their free will and
without any coercion. The allegation of pressuring the
Respondents by me is first time made with ill-motive. Infact,

the Respondents have acted uporn the documents as evident

Jfrom the dishonoured cheques.” 1 also find much substance
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and merit in the arguments of the Ld. Advocate Shri. Hakani
when he argued that the Respondentsk have neither denied nor
disputed the contents and the execution of the said Agreement
dated l4“f .VAugust, 2023. The Opponenté have also ncver
challené;éé;th;e revision of interesf rate from 5.10% to 12.50%
at compounding interest. These Opponents have for the first
time in their Written Statement have raised these objections in

respect of change in rate of interest.

\(26) In view of these facts and circumstances, as quoted above, these
Opponents are now estopped by their own conduct to deny the
execution of the Agreement dated 14% August, 2023 wherein
they have agreed to pay interest @ 12.5% in place of 5.10%.
Therefore, for the reasons recorded hereinabove and the said
Agreement dated 14™ August, 2023 (Exh. 4/2) executed and
signed by both the Parties, I firmly come to the conclusion that
these Opponents have miserably failed to prove and establish
that they were pressurized to enter into the 3" Agreement dated
14" August, 2023 and they were compelled to pay interest

@12.5% instead of 5.10%, as alleged in their Written Statement
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and accordingly, I answer the Issue No. 6 in the negative, as

discussed.

(27) Issue No.7: So far as this issue is concerned, it is the allegation
of the Opponents in their Written Statement in Para 3(1) thereof
that the Liquidator of the Disputant- Bank promised and assured
the Opponents that the project would be given to them and
accordingly, he forced the Opponents to enter into an agreement
and mortgage deeds. Admittedly, after careful scrutiny of th.ivs‘
entire proceeding, it is seen that these Opponents, till filing of
this Dispute or till filing of their Written Statement, have never

made any single written complaint to the Liquidator of the

Disputant- Bank that he has promised and assured them that the
project would be given to them and accordingly, he forced them
to enter into an agreement and mortgage deed. The witness of
the Disputant in his Affidavit also stated on oath that “/ strongly
deny the allegations made against me in Para 2. m. and put the
Respondents to the strict proof thereof. The allegations against
me in the Written Statement ave far from truth, devoid of merits,

ill-motivated, after-thought and made with an abortive attempt
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to escape from the legal liabilities. I deny having pressurize the
Respondents to enter into an Agreement dated 14th August,
2023 as alleged. The allegation of pressuring to enter into an
Agreement q"a;“ed 14" dugust, 2023 or any other agreements is

first time made and the same is after thought, ill motivated and

far from truth. I deny the contents thereof.” The Ld. Advocate

Shri. Hakani also in his written notes of arguments very
specifically denied all these allegations made against the
Liquidator of the Disputant Bank. He also submitted that all
these allegations are made by the Opponents are after-thought
and with ill motivation and hence, the same be rejected. Apart
from this, itis clearly seen from these documents, especially the
Advance Facility Agreement dated 17 March, 2020,
Agreement for Further Extension of Advance Facilities dated
14™ August, 2023 that these two Agreements are executed and
signed by both the parties and there is no denial on the part of
the Opponents. Not only this, these Opponents till this date did
not challenge or question these Agreements in any courtof Law.
Therefore, I do not find any substance or merit in the said

allegations of the Opponents that the Liquidator of the
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Disputant- Bank ‘promiscd and assured them that the project
would be given to them and accordingly, he forced the
Opponents to enter into an agreement and mortgage deed. In
view of this, I answer the Issue No. 7 in the negative, as
discussed.

Issue No. S5: So far as this issue is concerned, I carefully
Disputant, Shri. Khadke, Liquidator of the Bank (Exh. 28) and
also scrutinized the documents annexed with List (Exh. 4) in the
light of facts and averments raised in this Dispute pertaining to
the advance facilities granted and disbursed to the Opponents,
as well as the Affidavit of Evidence of Shri. Srinivas Pattamadai
Sithapathy (Exh. 42). In this context, I also carefully gone
through the written notes of arguments of both the Id.
Advocates. After careful perusal of this entire proceeding
especially the Dispute and oral and documentary evidence of
both the Parties, it is seen that the Disputant has filed this

Dispute as against the Opponents to recover an amount of

77

-

Rs.29,67,47,212/-

L Y

w

o

~
6

12.5% p.a.

thereon to be calculated at quarterly rest with effect from the
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date of filing this Dispute i.e. with effect from 3™ January, 2024
till its complete realizatidn thereof along with other prayers, as
prayed in Prayer Clause (b.) to (g.) in the Dispute on the basis
of facts a}nd averments raised in the Dispute. The particulars of
the clai;r; z(re given un(i’lermEAxh. L which is annexed with thc
Dispute. After careful perusal of the said particulars (Exh. L),
it is seen that the Disputant- Bank has disbursed an amount of
Rs.18 crores as.detailed in Para 5 of the Dispute, as per Advance
Facility Agreement dated 17% March, 2020 out of sanctioned
Advance Facility of Rs.25 crores, as per sanctioned letter dated
“ | 5% March, 2020. Itis further seen that as per the said Advance
Facility Agreement, the Opponents agreed to pay the said
amount within 24 months from 31/03/2022 alohg with interest
@ 5.10% p.a. Itis further seen from the proceeding that as the
Opponents failed to pay the said amount as agreed and as such
as on date 31/03/2022 the Opponents were liable to pay sum of
Rs.19,67,28,577/- inclusive of interest. It is also admitted
position that the Opponents by their balance confirmation letter
dated 12" January, 2022 confirmed their liability of

Rs.19,67,28,577/-. Itis also an admitted position that the Board
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of Directors of the Opponent No. 1 in their meeting held on 4
April, 2022 admitted the said liability 0f Rs.19,67,28,577/- and
issued 6 cheques in favour of the Disputant drawn on ICICI
Bank, Chembur Branch towards the repayment of the said
amount of Rs.19,67,28,577/-.  The copy of the said resolution
is also on record along with list (Exh. 4) is at Exh. 4/5. Itis also
seen from the proceeding that these Opponents by their letter
dated 5% April, 2022 informed the Disputant to grant time for
repayment by depositing of the said 6 cheques amounting to
Rs.19,67,28,577/- on orbefore 21% June, 2022. The copy of the
said letter is on record at Exh. 4/6. It is also seen from
proceeding that as the Opponents failed to pay the said amount
0fRs.19,67,28,577/-, as per Advance Facility Agreement, again
entered into an Agreement styled as Agreement for Further
Extension of Advance Facilities on date 14" August, 2023. The
copy of the said Agreement is on record which is at Exh. 4/7.
The important terms and conditions of the said Advance

Facility Extension Agreement, as modified are as under:

“3. FACILITY/ SERVICE ADVANCE FACILITY
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This will remain the same as mentioned in the Advance Facility
Agreement entered between the Parties on 17/03/2020, besides
the following: -

a) Thetenure is being extended by additional 75 days to push
the repayment due-date from 31/03/2022 to 14/06/2022;
and -

b)  Althoughthe Original sanction was to the tune of Rs. 25.00
Crores (Rupees Twenty Five Crores Only), the
disbursement was freeze at Rs.18.00 Crores (Rupees
Eighteen Crores Only), for which there is no dispute
between the Parties to this Agreement. Guarantors
specifically have no grievances for the disbursement of Rs.
18.00 Crores out of the total sanction of Rs. 25.00 Crores;
and they undertake not to challenge the saume before any
authority. It is being emphasized that unless the end-use of
Junds was provided, the disbursement could not have been
made to the fullest. The Company and the Guarantors
appreciate that over 75% of the total sanctioned amount
was disbursed during the COVID19 pandemic period.

5. REFERRAL FEES/ PROCESSING CHARGES / OTHER

CHARGES

This will remain the same as mentioned in the Advance Facility

Agreement entered between the Parties on 17/03/2020, subject

to the additional / modified terms as under. -

a) 1.50% of the disbursed amount is being debited and
recovered at the end of the tenure as per the terms of the

Original Advance Facility Agreement;
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b)  Another 1.50% of the disbursed amount shall be debited
recovered al the end of the tenure as per the terms of this
Extended Agreement, which shall be carried out on
14/06/2022,

¢)  The GST levied or leviable by our Consultants/ Advisors,
eic. (by whatever name called) shall be levied on actual,
which shall be in the form of Reimbursements.

6. REPAYMENT /REFUND

(a) The Company alongwith its Guarantor(s) agrees and
undertakes to make the vepayment / refund of the Facility
within the further extended Tenure of 75 (Seventy Five)
days from the end of 31st March 2022, which is being

Jreezed at 14/06/2022;

(b) The interest rate of 5.10% per annum is being replaced with
interest rate of 12.50% per annum compounded quarterly,
which shall be effected and calculated after 31/03/2022 on
a sum of Rs. 19,99,14,606/- as stated in sub-clause (c)
hereunder. This is in view of the expressions provided in
Clause 10 of this Extended Agreement;

¢)  The Compounded value as on 31/03/2022 shall be a sum
of following values: -

a. Principal Amount Rs. 18,00,00,000/-
b. Interest Accrued Rs. 1,67,28,606/-
c. Processing Fees Rs. 27,00 000/-

d. GST Reimbursements Rs.  4,86,000/-

3

‘NF oy o 10 '8
Fotal Rs. 19,99

o,
°
3
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(d) Additional Cheques to be procured from the Company
towards interest for the period 01/04/2022 to 14/06/2022,
and for Processing Fees towards Original "Advance
Facility Agreement" as well as "Advance Facility
Extended Agllfg_'em ent";

(e) T h"e Part;ég to the Original & the present Extended
Agreement shall not create any dispute in relation to the
arrangements agreed to as above;

7. DISBURSEMENT OF FACILITY AMOUNT

This will remain the same as mentioned in the Advance Facility

Agreement entered between the Parties on 17/03/2020, subject

to the fact that a sum of Rs. 18.00 Crores (Rupees Eighteen

Crores Only) were disbursed against the total sanction to the

tune of Rs. 25.00 Crores (Rupees Twenty Five Crores), for

which the Party of the Second Part and Party of the Third Part
has no grievance, as agreed under Clause 3(b) stated supra.

8. INTEREST ON ADVANCES IN THE EVENT OF

DEFAULT

This will remain the same as mentioned in the Advance Facility

Agreement entered between the Pc;z‘\iéj\on 1 770372.Qgp, and that

the interest shall be applied at 12.50% per annum cor;é}ﬁ\é'u71~ded

quarterly starting from 01/04/2022. :

19. COSTS AND EXPENSES

This will remain the same as mentioned in the Advance Facility
Agreement entered between the Parties on 17/03/2020, subject

to additional / modified terms as under. -
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a) That AUCBL shalldebit all costs, legal expenses and other
expenses in the event of non-completion of the assignment
as at the extended cut- off date of 14/06/2022 without any
reference to the Company and the Guaranior(s);

b) The Company shall indemnify and keep indemnified
AUCBL at all times in relation to non-compliance of the
Company:

¢) The Interesi and Processing Fees alongwith GST
reimbursable shall be recovered from the Company:

d)  Any other costs incurred by AUCBL on account of affairs
of the Company for protecting the interests of AUCBL
shall be recovered from the assets of the Company )

alongwith its Directors / Guarantors.”

(29) In view of these terms and conditions of the said Agreement for

Further Extension of Advance Facilities dated 14" August,
2023, the Opponents have very fairly admitted their liability to
pay Rs.19,99,14,606/- inclusive of interest and processing fees
to the Disputant. It is further seen from proceeding that
considering the request of these Opponents, the Disputant-
Bank granted further period of 75 days for repayment of the said
outstanding amount of Advance Facility from 15" April, 2022 to

14" June, 2022. The Opponents by the said Advance Facility
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Extension Agreement jointly and severally admitted and
confirmed the liability of Rs.19,99,14,606/- as on 315" March,
2022. Itis further seen from proceeding that the Opponent No.1
issuéd 6 ?hveques, as mentioned in Para. 7 of the Dispute which
were di;ilc;ﬁolxred by thc; IéICI Rank, Chembur Branch on the
ground of funds insufficient and hence, the Disputant- Bank
issued demand notice to the Opponents on dt 22/07/2022 and
called upon them to pay the said amount but in vain. Therefore,
the Disputant filed a criminal complaint No. 4101 of 2022
against the Opponents under Section 138 r.w. 141 of the
Negotiable Instruments Act, 1881 which is pending in the court
of Metropolitan Magistrate, 33™ Court, Mumbai. It is further
seen from the proceeding that considering the request of the
Opponeﬁts, the Disputant- Bank again granted further facilities
0f Rs.3,25,00,000/- out of balance sanctioned limit of Advance
Facility of R§.25 crores, thereby making total outstanding
Advance Facility amount of Rs.23,24,14,606/- along with
interest at the rate of 12.5% with quarterly rests. In lieu of this
Advance Facility, the Opponent No. 3 (now deceased) had

admittedly, mortgaged his two immovable properties by
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cxeculing  registered  Deed of Simple Mortgage cum
Memorandum of Recording Deposit of the Title Deed dated 29t
November, 2022 in favour of the Disputant, which was
registered under Document No. 23050/2022 in the Office of the
Sub Registrar Kurla-5, Mumbai. As per the said mortgage deed,
the repayment period of the said Advance Facility was further
extended upto 30" June, 2023. The copy of the said mortgage
deed is onrecord at Exh. 4/7. It is further seen from proceeding
that the said Mortgage Deed was executed for a sum of
Rs.23,24,14,606/-. 1t is also seen that the deceased Oppoﬁém
No.3 had executed registered Power of Attorney on date
05/09/2023 in favour of the Liquidator of the Disputant- Bank.
The copy of'the said Power of Attorney is on r@cord at Exh. 4/8.
It is also seen that the Opponents have executed the Indemnity
Bond cum Declaration on date 3" December, 2022 but they
have violated the said Indemnity Bond by not returning the two
Share Certificate Nos. 7 & 14 in respect of the said Mortgaged
Properties.  The copy of the said Indemnity Bond cum
Declaration dated 3™ December, 2022 is on record and at Exh.

4/9.  Ttis also seen from the oral and documentary evidence
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that these Opponents in the repayment of the said due amount
‘under the said Agreement read with the Mortgage Deed, the
Opponent No. 1 issued 9 cheques for aggregated sum of -
Rs.25, 14 14 606/- (due as on 31% December, 2022 including
interest aﬁd expenses) all dated 26th June, 2023 drawn on State
Bank of India, Malad West Branch, Mumbai. The details of the
said cheques are given in Para 18 of the Dispute. Admittedly,
all these cheques are issued by the Opponent No. 1 under the
signature by the Opponent No. 2 — Shri. Srinivasan Pattamadai
Sithapathy, as the Managing Director and Authorised signatory
of the Opponent No.1. It is also seen that the 6 cheques out of
the said 9 cheques were in lieu of and in addition to the earlier
dishonoured cheque nos. 000516, 000517, 000519, 000520,
000521 and 000522 all drawn on ICICI Bank, Chembur Branch,
Mumbai which are in fact the subject matter of the Criminal
Complaint No. 4101 of 2022 under Section 138 and 141 of the
Negotiable Instruments Act, 1881 and pending on the file of the
Metropolitan Magistrate, 33™ Court, Mumbai. It is further seen
from the evidence of the Disputant- Bank that the OpponentNo.

1 vide his email dated 30" June, 2023 requested the Disputant
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not to deposit cheques, as the Opponents were in \proccss of
raising funds to completely discharge the liability and requested
extension upto 15 July, 2023 and then upto 30" August, 2023
for the said repayment. It is also seen that the Opponent No.3
(now deceased) has voluntarily handed over to the
Liquidatorthe peaceful physical possession of the said
Mortgaged Properties, described in the 1% Schedule and 2n
Schedule of the said Mortgage Deed assured to the Liquigiatqr
to get his title to the said Mortgaged Properties perfected by
getting two Share Certificates transferred in his name as per 'i,h@
said Indemnity Bond cum Declaration (Exh.4/9). However,
these Opponents deliberately failed to return the said two Share
Certificates, as per the said undertaking (Exh.4/9) and thus,
committed breach of the said Agreement. It is further seen from
the evidnce that these Opponents have recorded and confirmed
having issued and handed over to the post-dated cheque of
Rs.3,30,18,587/- bearing No. 613563 dated 30" August, 2023
drawn on the Company’s Bank Account with the State Bank of
India, Malad West Branch, Mumbai under the signature of the

Respondent No. 2 as Managing Director and Authorized
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signatory. As per the Clause Nos. 8 to 11 of the said Last
Agreement dated 14" August, 2023 (Exh.4/2). The said Clause

8 to 11 are as under:

«g v.]t agreed by dlnd between the Parties that in event
of dishonour of all or any of the cheques mentioned at
Sr. No. (i) to (vi) hereinabove, the Bank shall have
liberty to continue with the said pending Criminal
Complaint No. 4101 of 2022 without prejudice to having
recourse for filing fresh and independent criminal
complaini(s). Similarly, the Banks shall have liberty to
file complaint under Section 138 / 141 of the Negotiable

Instrument Act against Borrowers or any of them in
event of dishonor of all or any of the cheques not
mentioned at Serial No.(i) to (vii) mentioned in Clause

3 above and also as mentioned in Clause 7 hereinabove.

9. The Borrowers jointly and severally declare, confirm
and undertake that the above-referred cheques
including the further cheque/s that may be issued
hereafier shall be good for payment and same shall be
honored by their Bank i.e. State Bank of India on its
presentation any time afier 30" August, 2023. It is
agreed and confirmed by the Borrowers in the event of
dishonor and/or non-payment of all or any aforesaid

cheques including any cheques that may be issued
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hereafter, the Bank shall have liberty to take action
under Section 138 and Section 141 of the Negotiable
Instruments Act without prejudice to and in addition o
any other legal vemedies including criminal action as
well as Arbitration provided herein. The Notice of the
demand (that may be issued in consequence of dishonor)
be served on e-mail fo the Company at
silverlinetechnologies] 3@gmail.com and receipt of
such Notice on any of the borrower shall be deemed to

be receipt by all the borrowers.

10. The 2" Guarantor hereby admits and confirms

having handed over to the Liquidator of the Bank the

physical possession of the Morigaged Property (more
particularly described in 1*' Schedule and 2"? Schedule

wrilten hereunder).

I1. It is agreed by the Borrowers that in event of
dishonor of all or any of the aforesaid cheques, they will
not take defense that the amount due and payable under
the cheques are secured by the Mortgaged Property now
in possession and custody of the Liquidator of the

Bank.”

It is further seen from the proceeding, the Disputant- Bank

through its Advocate issued 2 demand notices on date 10
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October, 2023 to the Opponeﬂts and informed them that the said
10 (ten) cheques as stated in Para 18 of the Dispute were
dishonoured and returned unpaid by the State Bank of India,
Malad West Brancﬁh,i_lj\i/rlvumbai. As the Opponents failed to repay
and saiisfy the saigl dues of Rs. 19,67,28,577/— of 6 cheques and
Rs.8,77,04,616/- of 4 cheques, as stated in Para 22 and 23 of the
Dispute, totaling to Rs.28,44,33,193/- as per the demand made
in both the Notices, the Disputant- Bank filed two separate
Criminal Complaints being Summary Case No. 506730 of 2023
and Summary Case No.506731 of 2023 in the Court of the Ld.
Metropolitan Magistrate, 33« Court, Ballard Pier at Mazgaon,
Mumbai against the Opponents u/s 138/141 of the Negotiable
Instrument Act, 1881, which are pending before the said Court.
It is further seen from the oral and documentary evidence of the
parties that as the Opponents committed breach of all the
Agreements, their undertakings and assurance and as they failed
to complete and get perfected their title to the said mortgage
properties and also committed various breaches and non-
compliances of the said Agreement, Mortgage Deed, Indemnity

Bond, etc., the Disputants issued final notice through its
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Advocate to the Opponents on date %O* November, 2023 and
demanded the outstanding sum of Rs.28,44,33,193/- along with
further interest @ 12.5% thereon with effect from 1« September,
2023. The copy of the said notice dated 30+ November, 2023 is
on record at Exh.4/10. However, it is seen from record that in
spite of receipt of the said Notice dated 30+ November, 2023
(Exh.4/10), the Opponents failed and neglected to repay the said
dues. Itis also seen from the record that as the Opponents failed
to repay the dugs as per Notice dated 30« November, 2023
(Exh.4/10), the Arbitration Agreement automatically stood
invoked in terms of the said Notice and hence, the Disputant
appointed and referred the present matter to this Hon’ble
Tribunal vide its Letter dated 18+ December, 2023. Thus, I hold
that the Opponents are liable to pay to the Disputant- Bank an
amount of Rs.28,44,33,193/- along with further interest @
12.5% thereon as on 315 August, 2023 and therefore, as on
01/01/2024, the Opponents are liable to pay an amount of
Rs.29,67,47,212/- to the Disputant- Bank as per the particulars
12.5% with

given under Exh. L along with interest thereon @

=

effect from 01/01/2024 till its entire realization. In view ofthis,
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I find much substance in the arguments of Ld. Advocate Shri.
Hakani when he says that the Disputant- Bank in view of the
documents produced along with List Exh. 4 which are exhibited
as Exh. 4/1 to 4/10 proved be.yo'nd doubt that the revision of rate
of interésf from 5.10% to compdunding rate of interest @12.5%
at quarterly rest is legal and proper, execution of Mortgage
Deed is legal and proper and issuance of cheque by force, as
alleged by the Opponents is totally false and frivolous. I also
find much substance when he says that the Opponents by
issuing several cheques towards repayment of dues in dispute is
sufficient to prove that the Opponents have obtained the
Advance Facilities as stated in the Dispute and enjoyed the
same and without force or coercion. I also find much substance
and merit in the oral evidence of the witness of the Disputant-
Bank as well as the oral submissions of the I.d. Advocate Shri.
Hakani when they say that the Disputant- Bank has never
sought or prayed any enforcement of the Mortgage Deed, as
alleged by the Opponents. For the reasons recorded
hereinabove, I hold that the Disputant- Bank has proved its

claim in Dispute of Rs.29,67,47,212/- as against the Opponents
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along with future interest thereon @ 12.5% from the date of
filing of this Dispute i.e. with effect from 03/01/2024 till its
complete realization from all the Opponents jointly and

severally.

So far as the cost of this Dispute is concerned, it is seen from
proceeding that it is proved beyond doubt that the Opponents
though sought several concessions and extensions to repay the
dues in dispute, failed to pay the said dues to the Disputant-
Bank and thus, compelled the Disputant- Bank to initiate this
proceeding as per the terms and conditions of the Arbitration
Agreement contained in Clause 12 of the Last Agr@@m@ﬁi for
Further Extension of Advance Facility dated 14™ August, 2023
(Exh.4/2) to initiate this Dispute to recover its legal dues in
Dispute from them and hence, the Opponents need to be held
liable and responsible to pay the cost of this Dispute, as detailed

below to the Disputant- Bank.

The particulars of the cost:

Sr. | Particulars Amount

=
o)

Page 201 of 207



Arbitration Case No.1/2024

a) | Fees of kthe Arbitrator as per the 31,00,000/-
Fourth Schedule of the Arbitration
and Conciliation Act, 1996 (paid by
the Disputant on behalf of itsclf and
on behaif of the Opponents ”as the

Opponents failed to pay their share)

b) | Legal fees of the learned Advocate 18,00,000/-

for the Disputant- Bank

¢) |{Cost which are ordered by this 5,000/-

Tribunal but not paid by the

Opponents

d) | Other charges i.e. xeroxing, printing, 2,00,000/-
scanning,  conveyance,  COUrIer,

stenographer, clerkage, etc.

e) | Total 51,05,000/-

The Opponents are need to be directed in the above quoted
circumstances to bear their own cost. Thus, I answer the Issue

No. 5 in the affirmative, as discussed.
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(31) Issue No. 8: so far as this issue is concerned, the Disputant-
Bank has claimed reliefs in terms of Prayer Clause (a) to (g) of
the Dispute. So far as Prayer Clause (b) of the Dispute is
concerned, it is seen that the Disputant has claimed and prayed
that the deceased Opponent No.3 i.e. his legal heirs being the
Opponent Nos. 3(a) to 3(c) be directed to hand over the Share
Certificate Nos. 7 & 14 described in the said Mortgage Deed

(Exh.4/7A) to the Disputant- Bank. After careful perusal of the

oral and documentary evidence of the Disputant, it is seen that
the Opponent No.3 (now deceased) has violated the terms and

conditions of the Indemnity Bond cum Declaration dated 37

December, 2022 and failed to return the said two Share
Certificate Nos. 7 & 14 concerning the mortgaged properties as
per the Mortgage Deed (Exh.4/7A) to the Disputant- Bank and
hence, the said prayer needs o be granted as neither deceased
Opponent No.3 during his life time disputed the said Mortgage
Deed (Exh.4/7A) nor returned the said two Share Certificates
Nos. 7 & 14, as agreed and hence, the said prayer seems to be

reasonable and needs to be allowed. Hence, the Opponent

No.3(a) to 3(c) or any other person on behalf of them who are
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in possession of these two Share Certificates Nos. 7 & 14 needs
to be directed to hand over the said Share Certificates Nos. 7 &
14 to the Disputant- Bank forthwith. In view of Pursis Exh. 20
dated »2“d March, 2024 and Order passed thereon and for the
reasor;s fééorded heremabove, 1 answer the Issue No. & in the
Affirmative, as discussed, to the extent of Prayer Clause (b)

only.

So far the liabilities of the legal heirs of the deceased Opponent
No.3 i.e. the Opponent Nos.3(a), 3(b) and 3(c) are concerned,
admittedly, these Opponent No.3(a) to 3(c) were brought on
record after death of the original Opponent No.3 by an order of
- this Tribunal passed on Application (Exh.36) on dt. 26/04/2024.
It is also seen from record that these Opponent Nos. 3(a) to (c)
though properly served with notice - Exh.38 to 41, did neither
appear before this Tribunal nor answer the Dispute though
judicious opportunity was given to them. As these Opponent
Nos. 3(a) to 3(c) did neither appear before this Tribunal nor
answer the Dispute by way of their written statement stating
therein that they are not the legal heirs of the deceased

Opponent No.3 nor that they have not inherited the estate/
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properties of the deceased Opponent No.3. Therefore, I firmly
come to the conclusion that they are the legal heirs of the
deceased Opponent No.3 and they have inherited the movable
and immovable properties of the deceased Opponent No.3 and
hence, they are also liable 1o pay the dues in Dispute as per this
Award to the Disputant- Bank along with the Opponent Nos. 1

& 2.

(33) Issue No. 9: For the reasons recorded hereinabove, in respect
of Issuc Nos.| to &, | hold that the Disputant- Bank has proved

its claim of Rs.29,67,47,212/- along with future interest thereon

@12.5% p.a. fromthe date of filing the Dispute till its complete
and entire realization along with cost of this Dispute as quoted
above and also further hold that the Disputant- Bank is entitled
fo claim reliefs as claimed in Prayer Clause (b} to (g) as
discussed abouve [rom the Opponents and accordingly, | am
inclined to pass following Award:
AWARD
(a) The Insputant- Bank shall recover a sum of

Rs.29,67,47,212/- (Rupees twenty-nine crores sixty-seven

Page 205 of 207



Arbitration Case No,1/2024

lakhs forty-seven thousand two hundred twelve only) from

the Opponent No. 1, the Opponent No. 2, the Opponent TAng

No 3(a) the Opponent No.3(b) and the Opponent No."'v - -~y v

@12.5% p.a. to be calculated at quarterly rest with effect
from the date of filing of the Claim i.e. 3" January, 2024

till its complete reahzatlon'

(b) The Opponent N@s}i qhg;.@pp(‘)nent No. 2, the Opponent
Ly lAEMuy oy

I %}V‘r‘f,fand the Opponent No. 3(c)

shall pay the oost‘of thlS Dispute of Rs.51,05,000/-

(Rupees Fifty One Lakhs Five Thousand Only) as detailed

. S in particulars of cost to the Disputant- Bank and bear their

own;

(¢c) The Opponent Nos.3(a), 3(b) and 3(c) or any other person

on behalf of them who are in possession of the said two

T APAMNAI
Share Certifi¢ates'Nog:

&14 are hereby directed to hand
over the said Share Certificates Nos. 7 & 14 to the
Disputant- Bank forthwith, failing which the Disputant-

Bank shall recover the same from the Opponent No.3(a) to
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3(c) or any other person on behalf of them who are in
possession of the said two Share Certificates Nos. 7 & 14

t by foﬂewing‘due.pmc@dur@ of law;

* (34) Thus, the present Dispute stands disposed off as Awarded.

.
K

Date: 21% day of June, 2024

Place: Fort, Mumbai

TRSTRAE LTI R
e
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/
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Self ~Declaration of the Prospective Arbitrator

(To be made under Sec.12(1) (a) and (b) and Sixth Schedule of Arbitration and
Reconclliation Act. 1996)

Name : ‘Madhav Ramchandra Makhare
Contact detalls : 9890533495, 9284779125

3. Prlor experience : | worked as an Arbitrator since the year

2014/15. )

{including experience
with Arbitration)

4. Number of on-golng : 3 Multi State Co-Operative Banks
Arbltration : ‘
Narme of the Bank on which : Appex Urban Co-Operative Bank of

, Maharashtra and Goa Ltd. Mumbai

appolntment Is consented (Multi State)

5. Cifcumstances disclosing any past or present relationship with or interest in
any of the partles or in relation to the subject matter In dispute, whether
Financial, Business, Professional or other kind, which Is likely to give rise to
Justifiable doubts as to your Independence or impartiality (List out)

Answer : Absolutely No

6. Circumstances which are likely to affect your ability to devote sufficient time
to the arbitration and in particular your ability to finish the entire arbitration
within twelve month (List out)

Answer : Ability to devote sufficient time to the Arbitration and ability to
finish the entire Arbitration within twelve month.

I, hereby solemnly affirm that, the aforementioned information is true and
correct to the best of my knowledge.

Date Q.)\oQ\’loz_f)__., W\V/
Place ; Pune _ Madhav RamchArdra Makhare

{Arbi ratﬁ






Fort/Mumbai
07/06/2024

Direction
To,

All the Concerned,

The Arbitration proceeding is closed for passing award.

The Claimant and Respondent are hereby directed to submit details of
expenses and costs with proof of actual payment made concerning Arbitration
i.e. to say actual payment of Arbitration fees, Advocate fees & other expenses if
any. It is further directed to comply with direction on or before 10/06/2024
without fail so that same may be considered while Awarding the costs of
Arbitration.

Given under my Signature & seal of this Tribunal today i.e. on 7*" June, 2024.

Fort
07/06/2024

Arbif?étor

To,

1 Kirit J. Hakani, Advocate
Apex Urban Co-op Bank
of Maharashtra & Goa Ltd. (Claimant)

e
k@;}m Law LLP,
Advocate for M/S Silverline technologies Ltd. & others,
Respondent, ‘



A&&TM EA LAW LLP.
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SINGHANIA & CO. LLP 83-C. Mittal Towers,

: Wariman Paint,
=olicitors & Advocates Murmboi-4 00021
Simee 196% pradeepkioin@singhania.net.in

mumbgisinghanig.net.in

BY COURIFER/ EMAIL

WITHOUT PREJUDICE

Dated: September 06, 2024, Friday
Ref: PA/MT/MUM/D9-24/LN

M/s. Silverline Technologies Limited
Linit 121, 8DF 1V, SEEPZ,

Andheri East,

Mumbai- 400096,

4VFGHCGY, Seepz, Andheri East,
Mumbai, Maharashtra 400096

Sub: “Legal Notice: Proposed Issuance of Equity Shares

ef: Advance Faeilitv Extension A ent dated 31* March 2022,

Dear Sir,
We are concerned for our Client, Apex Urban Cooperative Bank of Maharashtra and Goa
Limited, having its registered address ai Sharda Sadan, 02™ Floor, 11, Syed Abdulla Brelvi

Road, Fort, Mumbai- 400001, thereby serve vou with the following notice for your immediate

attention and necessary action:

|. That an Advance Facility Extension Agreement (“Agreement™) dated 31 March 2022
was entered between Apex Urban Cooperative Bank of Muaharashtra and Goa Limited
(hereinafter referred to as “AUCBL™) and M/s. Silverline Technologies Limited

(hereinafter referred to as “Company™), along with its Directors and Key Managerial
Personnel (KMP).

2. Mr. Srinivasan Pattamadai Sithapathy (PAN - AQNPS6676B & Aadhaar
397587884837), Managing Director alongwith the said Company, M/s, Silverline

Technologies Limited (STL) have commirted default against the Advance Facility

E:':IHEIEII'E fhmn_ai o Gurugram Hyderabad Indare Kolkata Lomdon My neﬂi.l-
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Agreement entered between you and your company on the one part and our Apex Bank,
on the other:

We have gone through your letter dated 27/08/24 directed 1o Bombay Stock Exchange
(BSE) peraining to outcome of the meeting of board of directors under Regulation 30
of SEBL{LODR) Regulations, 2015 held on 27/08/24. In the sald connection, we would
like to point out that you have defaulted on repayvment of the amount (alongwith

enhancement) as per Advance Facility Agreement entered on 17/03/2020;

The default in repayment of loan was intentional as you did not pay up any amount
against the facilities offered w your company. You alongwith yvour other guarantor
director {now dececased) and the company did not show aﬁ],' intention (0 make
repayment of the defaulted dues lying 1o the debit of your company in the books of
AUCBL. Despite repeated reminders. vou failed to initiate any payment till the date of

this Notice;

The Arbitration was initiated as per mutual agreement between AUCBL and your
Company. The said Learned Arbitrator initiated the Arbitration which was attended by
your Advocate / Solicitor / Representative and after appropriaté proceedings, an

Arbitral Award was issued by the Learned Arbitrator on 21/06:24:

I'he said default of dues to the Apex Bank alongwith Criminal Case(s) filed U/s. 138
of The Negotiable Instruments Act 1881 (Read with 5141 of the said Act) alongwith
the fact that an adverse Arbitral Award was issued against ¥OUF COmpany was not
informed to the BSE / related Exchange. The said default violates the pravisions of the
regulations issued by SEBI under Securitics and Exchange Board of India (Listing

Obligations & Disclosure Requirements) Regulations 2015 (last amended on 10/07/24);

- Your attention is invited over “Part B — Disclosure of Information having bearing on

Performance / Operation of listed entitv and / or price sensitive information; Non-
Convertible Securities™ under Item A-14, which has been reproduced for your kind

reference; -

A The listed entity shall prompily inform the stock exchangeis) af all
information which skall have fearing on_performance/operation of the

Banglore Chaennai Gurugram Hyderabad Indore Eolkata London Mew Delki
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listed emiity or is_price sensitive_or shall affect pavment_of interest or

dividend or_redemption pavment] of RoR-conmveriible securiies inclidinge -

1. gny instance(s) of default'delay in timely repavment of interests
or  privcipal obligations or _both in respect of the deby Securities

ingluding, any_proposal for re-scheduling or posiponement of the
repaviment programmes of the dues/debis of the listed entity wirk any

investor(s)denderiy).

8. Considering the above, it is apparent that you have not disclosed the aforesaid crucial
facts o BSE alongwith other violations of terms com prised in Advance Facility
Agreement as referred above, one of which pertains to non-appoiniment of Nominee
Director incase of default which was already decided, agreed upon and entered at the
time of extension granted for repayment of dues promised by vour company in writing
to AUCBL;

9. You are well aware of the fact that Exchange can forcibly remove a company’s stock if
it doesn’t meet listing reguirements, one of which is the regulatory compliance as
detatled in Clause 6 above. By not disclosing the defaults in repayment of dues to
AUCBL by you and your company to the Exchange, you have violated the provisions
contained in SEBI (LODR) Regulations 2015 as far as the regulatory compliances are

cofcerned;

|0. That the authorities must appreciate that, an issuer shall not be eligible to make a

preferential issue if any of its promoters or directors is a economic offender,

Il Further, as per Regulation 163 (1) of SECURITIES AND EXCHANGE BOARD (F
INDIA (ISSUE OF CAPITAL AND DISCLOSURF REQUIREMENTS)
REGULATIONS, 2018, if at all the company is doing the preferential issue, the object

of the issue must be specified.

12. The company should have mentioned that one of the object of the preferential issue by
the company is to repay the secured debt of AUCBL with respect to the paviment of
amount specilied in the Arbitral Award. The said disclosure shall form part of the

Banglore Chennai Gurugram Hyderabad indore Kalkata Londan M Delhi
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explanatory statement to the notice for the general meeting proposed for passing the

special resolution.

13. In connection with what has been stated above, you are hereby required 1o respond
within 03 days of receipt of the Notice, as to why legal action should not be taken
against you and your company for violations in relation to regulatory compliances as
described above. You are required to provide your written response as to why the said
information should not be provided to Exchange and SEBI for permanent delisting of
vour stock from the Exchange besides disqualification of the Director involved therein.
The non-compliance of the regulations / rules issued by SEBI / SEBI (LODR) /
Exchange calls for levy of exemplary penalties besides any other action within the

purview of law;

14. Considering the above, it is being reiterated that if we do not get written response Lo
this Notice from vour Company within the prescribed period as above, we shall be
constrained o take appropriate legal steps to stay Promoter re-classification and
appointment of Additional Director (pending appointment of Nomines Director on
behalf of Apex Bank) as informed by vou to BSE on the outcome of Board Meeting of
STL dated 27/08/24. We shall also take suitable steps to ensure that the proposed
preferential issue does not materialize and moreover, vour company is compulsorily

delisted as per the provisions of the Act and Regulations mentioned in this Notice.

Advocates pﬂx Urban Cooperative Bank of
Maharashtra and Goa Limited

CC: Srinivasan Sithapathy Pattamadai
(Present Managing Director of M/s Silverline Technologies Limited)

Banglore Lhennal Gurugram Hyderabasl Indare Kolkata London Mew Delhi
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